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ABSTRACT 

In this article a relatively new development in the law is discussed where 
courts are currently undecided. The issue is whether filing for social security 
disability benefits should preclude a person from accessing the protections of 
the ADA. The issue arises when an individual loses their job, applies for 
benefits for financial and medical assistance, and then sues their previous 
employer under the ADA alleging their termination was discriminatory. The 
controversy is essentially over definitions. The ADA applies to qualified 
individuals with a disability. To be qualified an individual must meet the job 
eligibility requirements, and they must be able to perform the essential func
tions of a job with or without a reasonable accommodation. In order to qualify 
for social security disability benefits an individual must show they are unable 
to engage in substantial gainful activity. Some courts feel these terms are 
mutually exclusive. In other words, you can't be able to perform the essential 
functions of a job, and unable to engage in substantial gainful activity at the 
same time. Other courts have held these definitions are compatible, and 
although meeting one of them can certainly be used as evidence to show a 
plaintiff does not meet the other it should not be given preclusive effect. This 
issue is very important because it is at the core of public policy initiatives 
aimed at integrating people with disabilities into society. 

Historically, people with disabilities have been stigmatized, treated as inferior, 
and discriminated against in about every way imaginable [1]. Fear, misunder
standing, and prejudice create social barriers that people with disabilities must 
currently face on a daily basis [2]. These barriers are arguably more disabling than 
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any physical or mental impairment a person may have. They also place a severe 
economic burden on our economy by forcing people with disabilities into roles of 
dependency and nonproductivity [3]. 

A variety of laws have been passed over time with the intent of helping people 
with disabilities and eliminating these social barriers. Two of the most important 
are the Social Security Act [4], part of which provides disability benefits to 
individuals who cannot work, and the Americans with Disabilities Act (ADA) [5], 
which, among other things, prohibits discrimination against disabled individuals 
who can. Recently, conflicting interpretations of these laws have developed that 
have major implications for people caught in between these two situations. 

The Social Security Act provides disability benefits under two programs. Social 
Security Disability Insurance, or Title II of the act [6], is an income security 
program. It provides disability benefits irrespective of financial need to indi
viduals who become disabled after they have participated in the workforce for a 
certain period of time [7]. Supplemental Security Income, or Title XVI of the act 
[8], is a means-tested program. It provides income to financially needy individuals 
who are disabled, regardless of their previous work history [9]. 

Both of these programs are implemented nationally by the Social Security 
Administration (SSA) and are intended to serve as a safety net providing entitled 
individuals with financial and medical assistance [10]. To qualify for benefits 
under these programs an individual must have a medically determinable physical 
or mental impairment that can be expected to result in death or last for at least 
twelve months, and a finding by SSA that the impairment causes inability to 
engage in any substantial gainful activity [11]. 

Conversely, the ADA represents an effort to integrate people with disabilities 
into society by assuring equality of opportunity, full participation, independent 
living, and economic self-sufficiency [12]. It is a plenary civil rights statute 
designed to halt all practices that segregate persons with disabilities and those that 
treat them as inferior or different [13]. Some have referred to the ADA as an 
emancipation proclamation for people with disabilities [14]. Title I of the ADA 
seeks to fulfill these goals by prohibiting discrimination in the workplace [15]. To 
make a prima facie case under the ADA a plaintiff must prove s/he is a qualified 
individual with a disability [16]. To be qualified, an individual must meet the job 
eligibility requirements and must be able to perform the essential functions of a 
job with or without a reasonable accommodation [17]. 

One area of law that is currently unclear is what happens when a person tries to 
access both of these laws at the same time. Should filing for social security 
disability benefits (SSDB) [18] preclude a person from accessing the protections 
of the ADA? Courts are undecided on this issue, which arises when an individual 
is fired, applies for SSDB for financial and medical assistance, and then sues 
his/her previous employer under the ADA alleging the termination was dis
criminatory. The controversy is essentially over definitions. Some courts have 
held that the qualifying terms of these acts are mutually exclusive. In other words, 
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you cannot be able to perform the essential functions of a job and be unable to 
engage in substantial gainful activity at the same time. Other courts have held 
these terms are compatible, and although meeting one of them certainly can be 
used as evidence to show that a plaintiff does not meet the other, it should not 
be given preclusive effect. 

THE ESTOPPEL CASES 

Many courts that have held the terms of these acts to be mutually exclusive and 
have employed the doctrine of judicial estoppel to bar plaintiffs from asserting 
they are qualified under the ADA after they have asserted they are unable to 
engage in substantial gainful activity in order to obtain disability benefits. This 
means that a plaintiff is unable to establish a prima facie case of discrimination 
under the ADA. 

The genesis for these opinions is in two cases. In Beauford v. Father Flanagan's 
Boys' Home [19], the Eighth Circuit Court of Appeals held that an employee who 
was no longer able to perform the essential functions of her job was not an 
otherwise qualified handicapped individual under the federal Rehabilitation Act 
of 1973 [20]. The plaintiff was hospitalized for physical and emotional ailments 
and informed her employer she was unable to work because of these ailments [19, 
at 769-770]. She then filed for disability benefits offered by her employer and later 
sued her employer for discontinuing them, alleging violation of the Rehabilitation 
Act [19, at 771]. 

The district court rejected the claim, holding she was not an otherwise qualified 
handicapped individual because she had admitted she was no longer able to 
perform her job [19, at 771]. Affirming the district court ruling, the court of 
appeals wrote: "Though it may seem undesirable to discriminate against a handi
capped employee who is no longer able to do his or her job, this sort of discrimina
tion is simply not within the protection of [the Act]" [19, at 771]. So, Beauford 
stands for the proposition that if a person with a disability is not qualified, then 
laws such as the ADA simply do not apply to them. 

The First Circuit Court of Appeals augmented this reasoning in August v. 
Offices Unlimited [21]. The court held a plaintiff could not establish he was a 
qualified handicapped person under a Massachusetts law prohibiting discrimina
tion based on disability because he had previously stated he was "totally disabled" 
when applying for private insurance disability benefits [22]. The court felt this 
declaration meant he was not able to perform the essential functions of his job and 
concluded that since he had conceded he was totally disabled he could not now 
establish that he was a qualified handicapped person [21 at 581-583]. Therefore, 
he could not make the prima facie case required to prevail on his claim [21, at 
581-583]. 

Although these cases do not expressly utilize the doctrine of judicial estoppel, 
their reasoning has been relied on by courts that do [23]. For example, in 
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McNemar ν. Disney Stores [24], a district court in Pennsylvania held that a 
plaintiff was estopped from arguing he was qualified under the ADA since he had 
certified he was disabled on his application for SSDB. McNemar was a manager 
at a Disney retail store who was terminated shortly after he admitted to his 
supervisor that he had AIDS [24, at *2]. Following his dismissal, McNemar 
applied for and received SSDB [24, at *2]. He then sued Disney claiming his 
termination violated the ADA [24, at * l -*2] . 

The court held McNemar had failed to establish a prima facie case of dis
crimination as he was not a qualified individual as defined by the ADA [24, at *3]. 
The court felt McNemar had admitted he was not qualified to perform his job 
when he certified under penalty of perjury that he was "totally and permanently 
disabled" on his application for disability benefits [24, at *3]. McNemar argued 
these representations did not render him unqualified under the ADA because 
AIDS is listed as a presumptive disability [24, at *4]. The court found this to be 
irrelevant and instead relied on the uncontroverted fact that McNemar received 
benefits because he claimed he was unable to work [24, at *4]. The court con
cluded that he could not be simultaneously unable to work and qualified 
to perform the duties of his position. "Plaintiff in the case sub judice cannot 
speak out of both sides of [his] mouth with equal vigor and credibility before this 
court" [25]. 

A district court in Kansas reached a similar conclusion in Garcia-Paz v. Swift 
Textile [26]. The plaintiff claimed her employer discriminated against her on the 
basis of a perceived disability [26, at 554]. The defendant argued she was not a 
qualified individual with a disability because she had represented she was totally 
disabled and unable to work in order to obtain SSDB after she was terminated 
[26, at 555]. Therefore, they claimed that as a matter of law, she could not 
establish a prima facie case of discrimination under the ADA [26, at 555]. The 
court agreed, noting the plaintiffs statements in this case were "fundamentally at 
odds" with the position she took to obtain disability benefits [26, at 555]. Since 
she had asserted she was disabled and collected benefits based on these repre
sentations, the court felt she should be estopped from claiming she could now 
perform the essential functions of her position [26, at 555]. 

ANALYSIS 

There have been a number of other cases in various districts where courts have 
employed the doctrine of judicial estoppel to bar a plaintiff from accessing the 
ADA after representing they were disabled in order to obtain disability benefits 
[27]. The doctrine of judicial estoppel is a technical rule designed to meet the 
needs of broad public policy [28]. Its purpose is to protect the integrity of the 
judicial process and prevent it from being manipulated by "chameleonic litigants" 
who attempt to assert positions in subsequent litigation that contradict positions 
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they have taken in previous litigation [29]. To put it in simpler terms, it is 
supposed to raise the cost of lying [30]. 

Most courts apply judicial estoppel only if three criteria are met. The later 
position must be clearly inconsistent with the earlier position; the facts at issue 
must be the same in both cases; and the party to be estopped must have been 
successful in convincing the first court to adopt its position [31]. These courts 
emphasize the purpose of avoiding inconsistent results and reason that absent 
success in the prior action, the integrity of the court is not threatened by the 
inconsistency [31]. A minority of courts apply estoppel even though the party was 
not successful in asserting the earlier inconsistent position [31]. These courts 
emphasize the purpose of preventing litigants from "playing fast and loose with 
the judicial system" [32]. 

Although the purposes for judicial estoppel are certainly valid, applying it to 
preclude a person with a disability from accessing the ADA because s/he has filed 
for SSDB would seem inappropriate for three reasons: 

1. It denies plaintiffs a fair opportunity to prove they are qualified under the 
ADA. 

2. It forces people with disabilities to choose between applying for necessary 
financial and medical assistance or accessing the protections of the ADA, 
thereby frustrating the purposes and goals of the ADA and the Social 
Security Act. 

3. It results in bad public policy. 

FAIR OPPORTUNITY 

It is particularly important to note that all of the cases employing judicial 
estoppel in these circumstances are summary judgments. When a court utilizes 
judicial estoppel, summary judgment is granted for the defendants. Of course, a 
granting of summary judgment always precludes further development of the facts, 
but applying judicial estoppel at this stage also precludes a judge from examining 
all of the facts in the light most favorable to the nonmoving party. If estoppel is 
applied there is no need for the court to examine any facts beyond that point [33]. 
So, a court needs only to see whether a plaintiff applied for SSDB, and that could 
end the inquiry regardless of what else may have occurred. This not only slams 
the courthouse door on potential plaintiffs, it also keeps them off the front steps, 
since they do not even get a chance to prove they are qualified under the ADA. 
Therefore, no matter how egregious an alleged violation may be, a plaintiff cannot 
seek redress under the ADA because it simply doesn't apply to him/her. 

The impact of this can be devastating. For example, in Kennedy v. Apptouse 
[34], the plaintiff had given contradictory statements during deposition about 
whether or not she was able to perform her job [34, at *3]. The court noted this 
testimony and stated it could have created a sufficient issue of triable fact that 
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would have prevented it from granting summary judgment [34, at *3]. However, 
because the plaintiff represented on SSDB claim forms that she was disabled, the 
court held she was prevented from making the argument that she could work and 
therefore granted the motion of summary judgment [35]. 

There have been a couple of cases that directly challenge the appropriateness of 
utilizing judicial estoppel in these circumstances. One case held it was not appro
priate because judicial estoppel applied only when a party attempts to put forward 
a position clearly inconsistent with that undertaken in prior judicial or quasi-
judicial proceedings, and this did not include oaths undertaken in administrative 
filings [36]. This court also noted that the core of judicial estoppel ensures a party 
will not argue inconsistent positions to gain an unfair advantage over its adversary 
and reasoned that the receipt of disability benefits in no way provides an unfair 
advantage to a plaintiff in an ADA case [36, at *6]. One could extend this logic to 
argue that granting judicial estoppel in these circumstances does provide an unfair 
advantage to the defendant. Employers should not be allowed to use a doctrine 
intended to shield the judiciary system as a sword to deprive plaintiffs of their 
opportunity to seek redress in the courts. 

One case is worthy of detailed examination, since the facts are similar to 
McNemar, but because of the reasoning of the court the outcome is drastically 
different. In Smith v. Dovenmuehle Mortgage [37], the plaintiff alleged he was 
fired by his employer because he had AIDS. After he was fired, Smith applied for 
SSDB stating that he had AIDS, peripheral neuropathy, and wasting syndrome, 
and that he stopped working because of these conditions [37, at 1140]. Smith 
then sued under the ADA, seeking reinstatement to his former position [38]. 
Dovenmuehle argued that Smith was judicially estopped from proving he was 
qualified for his former position because he had represented to SSA that he was 
disabled and could not perform his job [37, at 1140]. However, the court disagreed 
and felt judicial estoppel was not appropriate in the case [37, at 1143]. 

The court followed Overton v. Reilly [39], where the Seventh Circuit Court of 
Appeals stated that a finding of disability by the SSA is consistent with a claim 
that a disabled person is qualified to do his/her job under the Rehabilitation Act 
and cannot be construed as a judgment that a plaintiff is unable to do the job 
[39, at 1196]. The court in Overton gave two reasons for its conclusions. First, the 
SSA may award disability benefits on a finding that a claimant meets the criteria 
for a listed disability without inquiring into his/her ability to find work within the 
economy [39, at 1196]. (As it turns out, the SSA granted benefits to Overton on 
this basis.) Second, even if the SSA had looked into Overton's ability to find work 
in the national economy, its inquiry would necessarily be generalized [39, at 
1196]. Therefore, the court concluded the SSA's determination that a claimant is 
unlikely to find a job does not mean there is no work the claimant can do. "In 
sum, the determination of disability may be relevant evidence of the severity 
of Overton's handicap, but it can hardly be construed as a judgment that Overton 
could not do his job" [39, at 1196]. 
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Following this reasoning allowed the Dovenmuehle court to examine all the 
facts of the case and note that Smith and his doctors all stated that although he was 
disabled and unable to work following his termination, he had since recovered 
sufficiently to enable him to perform the essential functions of his job [40]. This 
led the court to conclude there was no inconsistency present, thus making judicial 
estoppel inappropriate and, since there were genuine issues of material fact in 
dispute, the motion for summary judgment was denied [37, at 1143]. 

The analysis in Dovenmuehle would seem to be a much fairer way of deter
mining whether a plaintiff is in fact qualified under the ADA. The reasoning 
displayed in McNemar places great weight and finality on statements made during 
the disability determination process. As demonstrated in Dovenmuehle, those 
conditions can often improve. But under the McNemar reasoning plaintiffs may be 
precluded from making this point and therefore not given a fair opportunity to 
prove they are qualified. 

There have been cases, with different circumstances, where courts have rejected 
the use of judicial estoppel because it would have unfair results. In Parkinson v. 
California Co. [41], the Tenth Circuit was asked to apply judicial estoppel to a 
plaintiff who had pending complaints in both state and federal courts arising from 
the same incident against separate defendants [41, at 434-435]. Both complaints 
alleged the same negligent behavior, but claimed different parties were at fault 
[41, at 434-435]. The defendants in the federal court action argued that the 
statements made in the state court petition should estop the plaintiff from arguing 
they were at fault [41, at 437]. The court refused to apply judicial estoppel because 
it felt its application would "discourage the determination of cases on the basis of 
the true facts as they might be established ultimately" [41, at 438]. The court 
stated that even in a case where false statements were made "public policy could 
be vindicated by more practical and fairer means that would allow each lawsuit to 
attempt to reach the truth" [41, at 438]. Other courts have relied on Parkinson to 
sustain similar holdings [42]. Even courts that have applied judicial estoppel have 
noted it must be done with caution to avoid impinging on the truth-seeking 
function of the court [43]. 

Similar arguments can be made for individuals caught between applying for 
SSDB and suing their employer for discrimination. Since truth is an essential 
objective of our judicial system [44], public policy would be more fairly vin
dicated by giving plaintiffs an opportunity to prove they are qualified under 
the ADA. 

HOBSON'S CHOICE 

As the court in Dovenmuehle noted, precluding plaintiffs from proving they are 
qualified under the ADA because they filed for SSDB would place them in "the 
untenable position of choosing between [their] right to seek disability benefits and 
[their] right to seek redress for an alleged violation of the ADA" [37, at 1142]. The 
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court also noted it would conflict with one of the stated purposes of the ADA, 
which is to combat "the continuing existence of unfair and unnecessary dis
crimination and prejudice [which] denies people with disabilities the opportunity 
to compete on an equal basis and to pursue those opportunities for which our free 
society is justifiably famous" [37, at 1142]. Interestingly, in McNemar the court 
specifically rejected the Dovenmuehle court's reasoning [24, at *4]. McNemar 
stated that although it appeared to be unfair to force individuals to choose between 
seeking benefits or suing under the ADA there was no indication Congress 
intended to provide disability benefits to persons capable of obtaining gainful 
employment [24, at *4]. The court also stated that applying judicial estoppel 
would not thwart the ADA's goals because "a disabled person who believes he has 
been the victim of discrimination retains the option of filing suit pursuant to the 
ADA" [24, at *4]. 

The court's statements in McNemar overlook some vital facts. Both the Doven
muehle and Overton cases provide good evidence that Congress does want to 
provide disability benefits to individuals capable of working. In both of those 
cases the plaintiffs were working and were still receiving SSDB during a nine-
month trial work period [39, at 1139; 39, at 1192]. Congress and the SSA also 
provide other work incentives, such as allowing beneficiaries to work as long as 
they don't earn over $500 per month [45]; providing extended eligibility periods 
for individuals participating in successful trial work periods; and extending 
Medicare coverage for beneficiaries even after they are engaged in substantial 
gainful activity [46]. Additionally, there are several programs that waive certain 
SSA requirements to encourage greater work activity among disability bene
ficiaries [47]. These programs and incentives are a good indication that Congress 
and the SSA want to encourage people to work by providing them necessary 
assistance and helping them through transitional periods. This is exactly what 
many of the plaintiffs seem to be seeking in these cases. They merely want 
disability benefits to help them until they are able to go back to work. 

Second, judicial estoppel in these circumstances does thwart the goals of the 
ADA because, as the court noted in Dovenmuehle, it forces a potential plaintiff to 
make a Hobson's choice between applying for disability benefits or accessing the 
protections Congress has provided under the ADA. This conflicts with the stated 
purposes of the ADA: to provide a clear and comprehensive mandate for the 
elimination of discrimination against individuals with disabilities, and to provide 
enforceable standards addressing discrimination [48]. Making people choose 
between benefits and suing under the ADA in effect denies benefits to people who 
choose to seek redress under the ADA. This may very well make many people 
unable to seek redress, as they will not have the financial ability to do so. It would 
seem difficult to eliminate discrimination when plaintiffs with legitimate claims 
are unable to bring suit for financial or medical reasons. 

Judicial estoppel also denies people with disabilities access to enforceable 
standards. For example, one of the most touted parts of the ADA is its reasonable 
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accommodation provisions. These provisions are intended to help people with 
disabilities overcome unnecessary barriers that prevent or restrict employment 
opportunities for otherwise qualified individuals with disabilities [49]. An 
employer must provide an accommodation as long as it is reasonable and does not 
impose and undue hardship on it [50]. So, in essence, not providing an accom
modation when it is reasonable is discrimination [51]. However, by using judicial 
estoppel to preclude plaintiffs from proving they are qualified, employers ensure 
that plaintiffs are unable to access these provisions and are therefore left with 
unenforceable standards. The result is that plaintiffs are unable to prove they were 
in fact discriminated against. 

Additionally, one of the main purposes of the ADA was to get people off SSDB 
and into the workplace, thereby helping to integrate them into society [52]. The 
irony of judicial estoppel is that it precludes people from doing this and may force 
them to remain on SSDB. Persons who are unable to return to their former job may 
very likely continue to receive benefits until they find another one. Given the 
difficulty many people with disabilities have finding employment, this is not 
always an easy task [53]. Moreover, the reasoning of judicial estoppel could 
presumably be used for hiring situations at subsequent jobs. So persons experi
encing discrimination in their new job search would be precluded from seeking 
redress under the ADA because they had applied for SSDB. This could keep 
someone on SSDB forever. It may also leave some people without a job or 
benefits. Some of the cases seem to indicate it is the person's assertion of 
disability on SSA forms that has the preclusive effect [54]. Following this logic, a 
person could be forever barred from suing under the ADA even if s/he were 
denied SSDB. Indeed, in Kennedy, the court held a plaintiffs representations to 
SSA as to her disability prevented her from arguing under the ADA that she was 
unable to return to work—even though SSA denied the application [55]. 

Judicial estoppel also thwarts the goals of the Social Security Act. In recent 
times, SSA has made a concerted effort to help beneficiaries view disability 
benefits "as a bridge, and not the end of the road" [56]. Helping beneficiaries with 
disabilities take advantage of employment opportunities has become one of SSA's 
highest priorities [46]. As discussed previously, SSA provides beneficiaries with 
a variety of programs and incentives that encourage employment. One of the 
reasons why the ADA was necessary was because people with disabilities were 
not being employed even though they had completed some type of vocational 
rehabilitation program or were otherwise able and willing to work [57]. The ADA 
was the next step. It helps SSA programs function by ensuring that individuals in 
these programs are given a fair opportunity to be employed. With judicial estoppel 
you are preventing plaintiffs who are able to work from going into the workforce 
and thereby frustrating the very purpose of all of these programs. 

Finally, precluding someone from the protections of the ADA because s/he filed 
for SSDB is just plain unfair. Even the McNemar court recognized this fact. When 
persons are fired, they not only lose their income, they often lose their medical 
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insurance as well. For individuals with disabilities this can be critical [58]. People 
should not be forced to choose between obtaining necessary financial and medical 
assistance or enforcing their rights, especially when it can take years before there 
is any relief through litigation. Allowing this will just perpetuate the discrimina
tion against people with disabilities that has existed for years. 

PUBLIC POLICY 

Employing the doctrine of judicial estoppel in these cases also leads to bad 
public policy. One of the justifications for integrating people with disabilities into 
society is economic. Getting people off disability benefits and into the workforce 
saves taxpayers money and expands the productivity of our economy. The costs of 
the Social Security disability programs are projected to rise to nearly $60 billion 
by 1997, not including Medicare and Medicaid expenditures [59]. In 1993, a total 
of 6.7 million adults under sixty-five were receiving benefits from Social Security 
based on disability [58], and the overall number of beneficiaries is steadily 
increasing [60]. An ongoing concern of Congress and SSA is that SSDB encour
ages people to retire from the workforce and receive benefits when they are 
capable of working again [61]. Once beneficiaries are on the rolls they rarely 
return to work. It is estimated that fewer than 3.0 percent of all beneficiaries 
terminate from Social Security disability due to a work recovery [62]. In the cases 
discussed in this article the plaintiffs want to work. There would seem to be a 
strong public policy argument to let them try and prove they are able to. 

Courts have refused to apply judicial estoppel because of countervailing public 
policy reasons in the past. In City of Alma v. U.S. [63], the court refused to apply 
judicial estoppel to preclude the EPA from changing its position in subsequent 
litigation on whether or not a project should be approved. The court stated that in 
the interests of public policy it was very reluctant to apply estoppel to an agency 
[63]. The court reasoned it would undermine the interests of the citizenry as a 
whole in obedience to the rule of law [63]. The counterprevailing public policy 
reasons of encouraging people with disabilities to work would also seem to justify 
a court's rejecting the application of judicial estoppel. 

BASED-ON-THE-EVIDENCE CASES 

For the courts that do not apply judicial estoppel in these cases, the issue often 
becomes one of reasonable accommodation. Although plaintiffs are not precluded 
from trying to prove they are qualified under the ADA, the fact that they applied 
for disability benefits is given great weight by some courts in deciding whether a 
reasonable factfinder could find them qualified [64]. A good example is Smith v. 
Midland Brake [65], where it seemed that regardless of the strength of Smith's 
arguments he could not overcome the statements he had made on his SSDB forms 
and SSA's determination that he was disabled. Smith was removed from work by 
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his physician because of severe dermatitis of the hands, and he later applied for 
SSDB [65, at *1]. Smith admitted he could not perform his previous job but 
maintained there were numerous other vacant positions at the defendant's plant 
that he was able to perform, but the defendant refused to place him in any of these 
positions [65, at *2]. The court noted that reassignment to a vacant position is a 
potential reasonable accommodation, but concluded Smith had not produced 
sufficient evidence to show he could have been accommodated by means of a 
transfer to a different job [65, at *2]. In making this determination, the court 
placed great weight on the fact that Smith certified in his Social Security disability 
application that he "became unable to work because of [his] disabling condition," 
and he was "still disabled" [65, at *2]. 

Smith argued his statements only meant he could not perform his old job and 
did not mean he couldn't perform other jobs, so his claims were not inconsistent 
[65, at *4]. The court was not persuaded, stating, "Mr. Smith's statements on his 
application represent unconditional assertions as to his disability, and [he] cannot 
now seek to qualify those statements where the application itself was unequivo
cal" [65, at *4]. Smith also argued SSA's determination that he was disabled did 
not mean he was not a qualified individual under the ADA, because such a 
determination does not mean a person cannot perform the essential functions of 
any job [65, at *6]. The court disagreed, taking seriously the administrative law 
judge's statements that "there are no jobs existing in significant numbers the 
claimant is capable of performing," and "the claimant is under a disability as 
defined by the Social Security Act" [65, at *6]. Also, the court felt, regardless of 
how SSA determined that Smith was disabled, he had "unqualifiedly stated he was 
unable to work" [65, at *6]. The court concluded in light of the plaintiffs 
representations to the SSA that he was totally disabled and unable to work, and 
because he had never provided Midland Brake with a medical release for his 
return to work, no reasonable jury could find he was a qualified individual with a 
disability under the ADA [65, at *10]. 

The rejection of Smith's arguments is certainly contrary to Overton, where the 
court held the finding of disability by the SSA is consistent with being qualified 
under the Rehabilitation Act [39, at 1196]. Overton and other cases that have 
followed its reasoning often conclude there is a genuine issue of fact about 
whether a plaintiff is qualified [66]. This may be because the reasoning of Overton 
allows a court to fairly weigh the facts and consider issues such as reasonable 
accommodation. For example, in Overton the plaintiff was fired because he could 
not effectively communicate with the public [39, at 1192]. Overton argued he had 
mental impairments that restricted his ability to communicate effectively with the 
public, but he could continue to do his job with a reasonable accommodation 
[39, at 1194-1195]. The court examined all of the facts and felt there was a 
genuine question about whether Overton was otherwise qualified for his position 
because it was not clear whether communicating with the public was an essential 
function of his job [39, at 1195]. The court also concluded that even if it was an 
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essential function of his position there was evidence to suggest a reasonable 
accommodation could have been provided [67]. Therefore, the court reversed the 
district court's granting of summary judgment and remanded the case to decide 
these issues [39, at 1195]. 

The Overton line of reasoning seems to make the most sense in light of the SSA 
regulations and process. The court in Midland Brake seemed to misunderstand the 
nature and focus of the SSA disability determination process. The court placed 
great importance on the fact that the plaintiff was determined to be disabled, and 
therefore unable to work, by the SSA [65, at *6]. However, the SSA places its 
focus on medical considerations to determine the severity of an individual's 
impairment, not his/her ability to work [68]. If the medical conditions indicate a 
person's impairment is of sufficient severity, it is presumed that s/he cannot work 
[68, at *2]. For example, the SSA regulations provide for a five-step sequential 
analysis to determine whether a person is disabled and eligible for benefits [69]. 
As the Overton court noted, the third step of this process allows for persons to 
be awarded benefits without regard to their age, education, or previous work 
experience if they meet or equal a listed impairment [70]. This means a claimant 
could be found unable to work based on medical considerations alone [68, at 
* l -2] . By contrast, the ADA focuses on employees' experience, education, and 
skills, to see whether they are able to perform the essential functions of a job [71]. 
Given these distinctions, it would seem unjust for a court to decide that a person 
cannot work for purposes of the ADA, based on an SSA determination that s/he 
is eligible for benefits. 

Even when SSA does consider work-related factors, the determination process 
is much different from an ADA analysis. The closest the sequential analysis gets 
to literally meaning a person could not work is in the fourth step, where an 
impairment must prevent a claimant from doing past relevant work [72]. But even 
here SSA does not consider whether the claimant could do past work with a 
reasonable accommodation [73]. As mentioned before, many of the disputes in 
these cases are over reasonable accommodations. For example, in Overton the 
plaintiff claimed he could have continued doing his job if his employer would 
have accommodated him [39, at 1195]. Similarly, in Midland Brake, the plaintiff 
said that although he could not perform his old job he could perform other jobs at 
the plant [65, at *2]. In these situations SSA awarded benefits even though they 
arguably could have worked with these accommodations. 

In the fifth step of the analysis, SSA does check to see whether a claimant's 
impairment prevents him/her from performing any other work [72]. But, as the 
Overton court noted, this is necessarily a generalized inquiry [39, at 1196]. SSA 
uses its infamous grids, or vocational guidelines, to do this analysis. The grids take 
administrative notice of jobs that exist in significant numbers in the national 
economy [74]. So, by definition it does not include a variety of jobs that exist in 
smaller numbers. As a practical matter it would be impossible for SSA to deter
mine a person is incapable of performing every conceivable job. Indeed, there are 
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indications that people who would be classified as per se disabled under the SSA's 
regulations are nevertheless at work [75]. Evidence of this can be found in both 
Overton and Dovenmuehle, where the plaintiffs were awarded benefits and then 
found jobs [37, at 1139; 39, at 1192]. 

Additionally, it must be remembered that the SSA processes over three million 
claims for benefits each year [76]. This has led courts and commentators to label 
the SSA as "the Mount Everest of bureaucratic structures" [77]. Although the 
ultimate goal of the disability determination process is the rational and fair 
determination of whether a claimant meets the underlying statutory test for dis
ability, the sequential analysis was adopted in part to serve the interests of 
administrative efficiency [78]. For this reason, the sequential analysis is full 
of presumptive mechanisms such as the listing of impairments and vocational 
guidelines mentioned above. If claimants meet the criteria for these mechanisms 
they are eligible for benefits. This one-size-fits-all method of evaluating disability 
may be good for efficiency purposes, but because all claimants' situations are 
different it also grants benefits to some people who could in fact work and denies 
benefits to others who cannot. 

Given the focus and presumptive nature of the process, an SSA determination 
that a plaintiff is disabled should be taken with a grain of salt by courts when 
deciding whether s/he is qualified under the ADA—especially when the plaintiff 
is requesting a reasonable accommodation. Since this is one of the key features of 
the ADA and essential for many people prove they have been discriminated 
against, plaintiffs should not be penalized by an SSA determination that they are 
disabled when SSA does not consider this issue in their determination. 

CONCLUSION 

Although there are no statistics on the number of people who may find them
selves in the dilemma discussed in this article, based on the number of SSA 
applications for disability, and the number of ADA claims in the past couple 
of years it is fair to say that this issue could affect a substantial number of 
people. Because of this, it is worth thinking of ways to help address the problem 
some of these cases present. Many of the cases reviewed in this article gave 
great weight to a claimant's statements during the disability determination process 
[54; 55, at *6]. In some cases the claimant's statements alone were used to 
estop them from claiming they were qualified under the ADA [55, at *3 n6]. 
Several of the cases relied on the fact that a claimant signed an application 
with the preprinted words "totally and permanently disabled" [24, at *4; 55, at 
*5]. To these courts the fact that the words were not the plaintiffs was irrelevant 
because they were still certifying under penalty of perjury they were unable 
to work. 

In light of this, one suggestion for advocates with clients in this situation is to be 
very specific about what they say during the process and to try and make the 
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claimants' statements work in their favor. For example, in a recent district court 
case in Massachusetts, Ward v. Westvaco [79], the court rejected a motion for 
summary judgment because the plaintiff had specifically stated on his disability 
applications that he would have been able to perform his job had his employer 
made reasonable accommodations [79, at 615]. The court felt these statements 
took the case outside of the August framework and held there were disputed issues 
of fact about whether or not the plaintiff was qualified under Massachusetts law 
[80]. To the extent that clients seek an attorney's assistance early in the determina
tion process, advising them to make similar statements when appropriate could 
preserve their bite at the apple. 

However, because claimants usually do not seek legal help until late in this 
process, some type of public education on this issue would seem imperative. 
Perhaps the most effective way to do this would be to use current technology. 
Disseminating information on the Internet is inexpensive, and more importantly it 
provides an accessible and visible forum for interested parties. People with dis
abilities seem to have a well-organized presence on the Internet, and advocates 
and interest groups that provide services for people with disabilities often use the 
Internet to send and receive information. Therefore, providing information about 
this issue via the Internet would seem to reach the most people by using the least 
resources. 

Unless Congress decides to fix this dilemma by clarifying its position on this 
issue, it seems people with disabilities will be left to the mercy of the courts in 
their circuit. As this article shows, there is no uniformity in dealing with this issue 
among courts in different circuits. Often, the cases that use judicial estoppel do not 
mention the cases where courts hold differently and make no attempts to distin
guish the Overton line of reasoning [81]. Any Overton type arguments are just 
flatly and inexplicably rejected. For example, in Garcia-Paz the plaintiff argued 
that allowing an employer to discriminate and then defend that action after the fact 
by asserting the person was disabled would subvert the meaning and intent of the 
ADA [26, at 556]. The court addressed this argument by stating that it was 
"unconvinced" [26, at 556]. However, it failed to say why. Given these results, it 
is unlikely courts will be changing their opinions on this issue without further 
guidance. 

It is often said that the wheels of justice turn very slowly. It is unfortunate that 
after decades of waiting for these wheels to turn in their favor the laws that were 
enacted to help people with disabilities are being used to harm them. 

* * * 

Scott Johnson is currently a 3rd year law student at Franklin Pierce Law Center 
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