J. INDIVIDUAL EMPLOYMENT RIGHTS, Vol. 7(1) 15-32, 1998-99

ABOVE AND BEYOND THE CALL OF DUTY:
ENHANCED TAX OBLIGATIONS OF
THE PUBLIC EMPLOYEE

KENNETH H. RYESKY, ESQ.
Attorney, East Northport, New York

ABSTRACT

Like other members of the public, those employed by the federal and state
governments have personal tax filing and payment obligations. Government
agencies seem to hold public employees and officers to enhanced standards in
the discharge of their personal tax obligations. The degree and extent to which
the tax obligations are so enhanced is dependent on several factors, including
the government agency to which the employee reports, the employee’s duties,
the employee’s rank within the agency, and other circumstances relevant to
the employee in question. Tax collection agencies such as the Internal
Revenue Service generally impose the most stringent tax compliance stand-
ards on their employees. The enhanced tax obligations must be viewed in light
of the employees’ personal rights. As the tax law grows increasingly complex,
the tax obligations of public employees can be expected to be called to
question with increasing frequency, raising concerns for public employer and
employee alike.

The Internal Revenue Code (IRC) clearly and unequivocally requires individuals
whose income exceeds a relatively low threshold to file their federal income tax
returns in a timely manner [1, 2]. Failure to do so can lead to significant conse-
quences, both civil [3] and criminal [e.g., 4-5]. Most states have analogous
requirements [e.g., 6-8].

The American system of income taxation is based on self-assessment in the
initial filing of the return and calculation of the tax [9]. Such a system can operate
only through the enforcement of “strict filing standards” [10]. Truthfulness on the
part of the taxpayer is most imperative [11-13].
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Government employees are expected to comply with the tax laws. This article
explores the standards to which government agencies hold their employees in the
discharge of the employees’ common tax obligations.

GOVERNMENT INTEREST IN PERSONAL CONDUCT
OF PUBLIC EMPLOYEES

It is axiomatic that the government can discipline its employees for job-related
misbehavior, and indeed, the government has been upheld in disciplining its
employees for numerous offenses, including (but hardly limited to) making false
statements on employment applications [e.g., 14], theft [e.g., 15], failure to make
required reports of personal financial transactions [e.g., 16], and falsification of
time records and/or travel vouchers {17-19].

It is also well-established that in order for the federal or a state government to
discipline an employee for off-duty conduct, the government must demonstrate a
“nexus” between the conduct and a governmental interest such that the mis-
conduct adversely affects the employee’s performance, discredits the govern-
ment, or is detrimental to the efficiency of the service [20-25]. Merely because
off-duty conduct is objectionable does not give the government the right to
discipline; the government must also show that the objectionable behavior clearly
has an adverse impact upon the efficacy of the service [27]. Moreover, there are
due process safeguards to which the federal and state governments are held,
including adherence to their own rules and procedures in taking adverse or
disciplinary actions against employees [30-34].

Notwithstanding the government’s burden of showing the nexus, government
employees are generally held to a somewhat higher standard in their personal
actions than are members of the general public. “The peculiar relationship of
employer-employee permits the government, when it acts as employer, to exact
more of its employees than it may require of the general public” [29 at 70].
Indeed, for as long as governments have ruled, those employed in the service of
government have been held to more stringent restrictions and regulations in the
conduct of their personal affairs than have the ordinary citizens and subjects.
Moreover, the nature and mission of the particular government agency might
dictate an especially stringent standard of personal conduct on and off the job,
with commensurate modes of discipline for infractions [37]. Likewise, all else
being equal, higher-ranking government employees are held to stricter standards
than lower ranking ones [38-41].

There is a special obligation on the part of any governmental employee to not
engage in off-duty conduct directly contrary to the key objectives of the agency
by whom s/he is employed.

[W]here an employee’s off-duty behavior is blatantly inconsistent with the
mission of the employer and is known or likely to become known, most any
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employer, public or private, however broadminded, would want to fire the
employee and would be reasonable in wanting to do so; and we find no
evidence that Congress intended to deny this right to federal agencies. . .. A
customs officer caught smuggling, an immigration officer caught employing
illegal aliens, an IRS employee who files false income tax returns, a HUD
appraiser moonlighting as a “slumlord”’—these are merely the public counter-
parts of a form of conflict of interest that is not less serious for not being
financial, that would not be tolerated in the private sector, and that we do not
believe Congress meant to sanctify in the public sector [42, at 1133].

Indeed, termination of a federal employee has been upheld for offenses such as
a Department of Housing and Urban Development employee moonlighting as a
slumlord [42], a customs officer who used the very illegal drugs his duty was to
intercept [43], an Immigration and Naturalization Service employee who hired
illegal aliens [44], and a purchasing agent who committed theft [15, 45].

CONFIDENTIALITY OF TAX RETURNS

The American taxation system is based on voluntary compliance on the part of
the taxpayer. “Implicit in the [Internal Revenue] Code is Congress’ understanding
that it expects voluntary compliance with the tax laws. This means that taxpayers
are expected to comply with the law without being compelled to do so by action
of a federal agent; it does not mean that the taxpayer is free to decide whether or
not to comply with the law” [47, p. 4]. Accordingly, a key element of the IRS
mission is to foster voluntary compliance with the tax laws [48-49]. The volun-
tary compliance system is vitally dependent on the confidential safekeeping
of taxpayer and tax-return information by the taxation authorities [50-52]. The
Internal Revenue Code specifically regulates the disclosure of information in IRS
files [53], and provides sanctions against those who make improper disclosure
{54-56]. Law in the various states likewise provides for confidentiality of tax
returns [57-63].

In view of the privileged nature of individuals’ tax affairs, the disclosure of tax
returns is most strongly disfavored by the courts, and will only be compelled
where the information to be gained therefrom is indispensable to the resolution of
the case and such information is not reasonably available from other sources [e.g.,
64-70). Even where tax returns are discoverable, the courts have permitted them
to be sanitized of personal data not germane to the issues being litigated [e.g., 71].

THE STANDARDS TO WHICH PUBLIC EMPLOYEES
ARE HELD

Information regarding an individual’s tax affairs is highly privileged informa-
tion, and any interest of the government, as an employer, in its employees’
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personal tax returns must be cogent enough to outweigh the confidentiality
accorded personal taxation matters. The interplay between the confidentiality of
taxation affairs and the government’s interest in its employees’ personal conduct
is always a key factor that affects the standard to which a particular governmental
agency will hold its employees in their personal tax obligations. Various govern-
mental agencies, and the standards to which they hold their employees in personal
taxation matters, are discussed below.

Internal Revenue Service (“IRS”) Employees

The very mission of a taxation authority such as the Internal Revenue Service
(IRS) is to administer the tax laws and collect taxes [see, e.g., 72]. Discord and
insecurity among revenue collection personnel have long been recognized as a
peril to the stability of any government, democratic or otherwise [73-77]. The
conflict and chaos among the tax collection hierarchy materially contributed to
the decline and fall of the Ptolemaic dynasty in Egypt [74]. Top officials in
federal and state taxation bureaucracies, well aware of history’s lessons, have
good reason to insist on maintaining morale, order, and discipline among the
ranks of their employees.

Apart from and in addition to the need for concord within the echelons of a
taxation authority, public perceptions are obviously vital to fostering the IRS
mission of voluntary tax compliance {16, 19, 75-76]. “[I]t is important, if not
absolutely necessary, for the integrity and morality of Internal Revenue Service
agents to be above reproach at all times. Their honesty and good character are
taken for granted and must never be compromised” [16]. “The IRS is rightly
concerned with its image of honesty and integrity. Members of the public, who
must turn square corners in tax matters, demand no less of revenue officers”
[19 at 537]. Accordingly, the IRS seeks to avoid even the appearance that it
tolerates any tax law noncompliance by anyone of any rank or duties within its
own work force [76].

Accordingly, IRS employees are held to a most stringent standard with respect
to their duty to timely file proper tax returns [78-80], being expected to file their
returns timely, fully pay their taxes when due, and have no subsequent adjust-
ments that lead to extra tax being owed or a penalty being assessed [78]. Failure
of IRS employees to discharge that duty is grounds for removal from the service
[75-76, 81-84], and such ultimate sanction, while commonly upheld, will espe-
cially be upheld in the presence of aggravating circumstances, such as where the
IRS employee’s duties are criminal investigation [84], or where improper deduc-
tions are claimed on a personal tax return of an IRS employee whose very duties
are to screen tax returns for improper deductions [83]. Even where removal from
the service has been found to be too harsh a penalty, there is little question that
the failure of an IRS employee to file proper tax returns is a serious offense
for which some sanction, albeit one short of removal, is appropriate [85-86]. So
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stringent is the IRS standard that IRS employees’ improper filing (or nonfiling) of
a state income tax return is conduct no less sanctionable than improper filing of
a federal tax return [79, 81-82, 87].

IRS employees are held to more stringent standards in their personal tax affairs,
not only by their employer, but also by the courts [89-93]. It is interesting that the
tax court also takes pains to hold former IRS employees to the same stringent
standard, even in personal tax matters that have arisen after leaving the IRS’s
employ [94-97]. The standard to which the courts hold former IRS agents most
certainly influences the standard to which IRS tax examination personnel will
hold their former colleagues in personal tax audit situations.

Conversely, it is also noteworthy that in the Taylor case [98], the Merit Sys-
tems Protection Board found the fact that the federal employee who failed to file
his tax returns was not employed by the IRS to be a mitigating factor in reducing
his penalty from removal to a ninety-day suspension.

Internal Revenue Service employees are thus held to a most rigid standard in
their personal tax relationships (and that of their spouses [85]) with federal and
state governments and are subject to relatively draconian consequences for failure
to fully comply. The tradition of imposing a rigid disciplinary regime on those
who implement taxation policy, practiced in the Roman Empire [99-100}, con-
tinues in modern times as an integral part of American tax policy.

Other Employees of the Treasury Department

The IRS is perhaps the most visible, feared, and despised branch of the
Treasury Department [101-102]. Nevertheless, the Treasury Department has
other functional agencies under its authority, including the Secret Service and the
Customs Service, as well as headquarters staff functions [103].

The nexus between nonfiling of tax returns and the official duties of a non-IRS
treasury employee, though still a valid concern in view of the Treasury
Department’s missions, is somewhat more attenuated where the employee is
employed in a nontaxation function than where the employee is an IRS employee
[104]. Thus, failure to file tax returns by a police officer employed by the
Treasury Department but whose job duties are not tax-related would be an
offense meriting a lesser penalty than the same offense committed by an IRS
agent or other employee whose duties specifically entail income tax adminis-
tration and enforcement [104].

By the same token, public image concerns and related factors dictate a stronger
nexus with respect to tax-related indiscretions on the part of any high-ranking
Treasury Department official. One federal district judge, Thomas F. Hogan,
was of that mind when he sentenced former United States Treasurer Catalina
Villalpando to prison on tax evasion charges [105]. Judge Hogan found that
Ms. Villalpando’s high position in the Treasury Department imposed a special
duty upon her to comply with the tax laws and did not yield to Ms. Villalpando’s
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entreaties for an alternative to incarceration [105]. Another case where such a
principle played a role was a New York attorney discipline case, Matter of
Anderson [106], where, in disbarring an attorney, the state court found the
attorney’s violations of federal banking laws to be particularly egregious in light
of the attorney’s former position as Secretary of the Treasury, the cabinet officer
whose duty had been to apply and enforce the very laws he had violated. Enforc-
ing the Internal Revenue Code is no less the duty of the Secretary of the Treasury;
therefore, a current or former Secretary of the Treasury or other high Treasury
official who runs afoul of the Internal Revenue Code is accordingly held to a
standard no less stringent than that applied to current or former IRS employees.

It therefore can fairly be said that any employee of the federal Department of
the Treasury does have some degree of an enhanced duty to properly file his/her
personal tax returns, and that such a duty is especially scrutinized when the
employee is employed in a tax assessment or tax collection function, or ranks in
the upper echelon of the Treasury’s hierarchy.

Employees of Federal Government Agencies
Other Than the IRS

Federal employees are specifically expected to meet their just financial obliga-
tions [107-108], including and especially their federal, state and local taxes [109].
Executive Order No. 12,674 states that “[e]mployees shall satisfy in good faith
their obligations as citizens, including all just financial obligations, especially
those—such as Federal, State, or local taxes—that are imposed by law [emphasis
added]” [109]. The wording of the analogous predecessor provision in the now-
superseded Executive Order No. 11,222 stated that “[a]n employee is expected to
meet all just financial obligations, especially those—such as Federal, State or
local taxes—that are imposed by law [emphasis added]” [110]. While the polite
diplomatic language of the predecessor provision might arguably have left some
small amount of room for ambiguity, the directive of Executive Order No. 12,674
unequivocally and emphatically requires federal employees to meet their personal
federal and state tax obligations [111]. The IRS reportedly assigns a special
selection code to classify the tax returns of federal employees, effectively subject-
ing such returns to a closer degree of scrutiny [114].

Where a federal employee’s position entails the entrustment of sensitive infor-
mation in the performance of his/her official duties, the willful and knowing
attempt to evade taxes by preparing a fraudulent return calls into question the
good judgment, ethics, and trustworthiness so essential to the employee’s position
[115]. It is immaterial in such instances whether such an employee actually
discloses the sensitive information with which s/he is entrusted for the purposes
of the federal position held {115, 116].

At least one court has gone so far as to implicitly characterize the understating
of taxable income by a federal employee as falsification of a government record,
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a serious offense by a public employee under any circumstances. The decision
of the Gipson case [38], in citing various examples of falsifying government
records, referred, inter alia, to the Rotolo case [76], where an IRS employee was
removed for filing a tax return that claimed improper deductions and failed to
report income.

All that being so, noncompliance with the tax laws by federal employees who
report to agencies other than the Treasury Department is less likely to reflect
negatively on the employee’s agency, and therefore, the nexus between such
conduct and the employee’s employment would tend to be attenuated so as to
warrant a lesser penalty than that which would be meted out to a Treasury
employee for a like offense [98, 117].

It thus can safely be said that all federal employees have some sort of an
enhanced duty to comply with the tax laws. Any noncompliances would have a
nexus to the employees’ federal employment duties by virtue of the applicable
employment terms and conditions, and such nexus would be all the more
proximate if the worker were employed in a tax collection function.

State and Local Government Workers Employed
in Taxation Functions

To varying degrees, many state and local government employees are held to a
special standard with respect to their personal tax affairs.

The same considerations for holding IRS agents to a stringent standard in their
personal tax affairs also apply to employees of state and local taxation authorities.
The case of Kooi v. Chu [118-119], which upheld the dismissal of employees of
the New York State Department of Taxation and Finance, is most illustrative.
Shortly after his appointment as commissioner of taxation and finance, Roderick
G. W. Chu initiated a crackdown to enforce the employee tax-filing rules whose
enforcement had grown lax [120, pp. 49-50]. The enforcement action first sys-
tematically identified employees of the department who had not filed their per-
sonal tax returns and then implemented a three-step process with respect to such
nonfiler employees: The first step was to send a relatively friendly reminder letter
to all identified nonfiler employees, who were given the opportunity to file their
returns or to explain the apparent nonfiling. In the second step, employees who
did not respond to the letter in the first step were called in for an interview with
the simultaneous imposition of a one-month suspension and a specified deadline
for complying with the filing requirements. Employees who did not comply by
the step-two deadline were to be dismissed [119-120]. Despite the opportunity for
the nonfilers to file delinquent returns at step two and thus limit their disciplinary
penalties to one-month suspensions, thirty-five department employees failed to so
file after the stated deadline, including eleven tax compliance agents, three excise
tax investigators, and four audit clerks [120, pp. 28-29], individuals whose
official duties were to “directly monitor tax compliance by other taxpayers”
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[120, p. 54]. Some of those thirty-five individuals who were dismissed from
employment brought suit.

In the department’s brief, Commissioner Chu emphatically asserted his depart-
ment’s concerns for public perceptions and internal order as compelling the
dismissal of those employees:

All individuals employed by the Department [of Taxation & Finance] are
either directly or indirectly charged with the responsibility of administering
and enforcing the State’s tax laws. It is vital to the integrity of the Department
and to the equitable, fair, and effective administration of the State’s tax laws
that all officers and employees of the Department performing such duties be
above reproach with respect to the requirement to file New York State
personal income tax returns pursuant to Tax Law § 651. Toleration of viola-
tion by any such officer or employee carries with it the risk of a creeping rot
within the Department itself, with a consequent serious adverse effect on the
morale of those officers and employees with the Department who are in full
compliance with the tax laws [emphasis added] [120, pp. 55-56].

The case of Department of Revenue v. Smith [121] is an Illinois case whose
fact pattern stretches the edges of the envelope to their extremes. The Smith
case is quite instructional about official policy regarding employees of the
Illinois Department of Revenue, and the consistency (or lack thereof) with
which that policy was enforced during the early to mid-1980s. Thomas J. Smith
was not merely an employee of the Illinois Department of Revenue, but was a
high-level supervisor whose duties included liaison between the department
and the Internal Revenue Service for the very purpose of coordinating tax
enforcement. Smith admittedly was well aware that department policy required
all employees to file their state tax returns and subjected violators to removal
from office, yet he had fled neither federal nor state returns for 1982 and 1983,
The Department of Revenue sought to terminate Smith’s employment, but the
Illinois Civil Service Commission reduced the penalty to a ninety-day suspen-
sion, noting the diverse inconsistency with which the department had enforced its
policy in the past.

On its face, the relatively mild sanction of a ninety-day suspension in the Smith
case might appall those who strongly believe a taxation authority must strictly
insist on tax compliance among its own employees, particularly those of higher
rank and significant tax-enforcement responsibility. If that alone were not a
sufficient nexus to Mr. Smith’s official duties, the IRS district director specif-
ically informed the director of the Illinois Department of Revenue that the IRS
“could no longer work with [Smith] as a liaison person” in light of Smith’s
nonfiling of his federal tax returns. If anybody deserved to be fired for nonfiling
of tax returns, it was Mr. Smith. Indeed, Mr. Smith was ultimately removed
from his position with the Illinois Department of Revenue, albeit not through a
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disciplinary removal but, surreptitiously, by not being reappointed according to
the applicable Illinois civil service laws [see 122, 123].

It seems that most, if not all, state taxation authorities have ample statutory or
regulatory authority to discipline employees who fail to perform their personal
tax obligations, but, as the facts of the Kooi [118-120] and Smith [121-122] cases
illustrate, the enforcement of such policies often falls into disuse. Irregular and
inconsistent enforcement of a personal tax compliance requirement, as with any
other type of employment rule, makes it difficult for a governmental agency to
successfully discipline those who honor such rule in the breach.

The New York State Department of Taxation & Finance’s proactive and
systematic initiative to revitalize its disused rules positioned that agency quite
well to successfully assert its disciplinary authority, while Illinois’s reactivity to
Mr. Smith’s noncompliance made removal of the delinquent employee possible
only through expenditure of time and money that would not have had to be
expended if proper enforcement policies had been observed. The contrasting
examples of Kooi and Smith stand as valuable lessons in the craft of personnel
administration for those government agency executives who are inclined to learn
from the past triumphs and mistakes of others.

State and Local Government Workers Employed
in Other Functions

State and local government employees whose duties are other than taxation do
not present public image problems for their agencies to the same degree as would
an employee of a taxation authority. Nevertheless, the employee’s particular job
function, and the mission of his/her agency, might yet be a factor in determining
the consequences of the employee’s noncompliance with the tax laws.

For police officers, whose very duty is to generically uphold the law, a nexus
can be found between their employment and their personal tax affairs. In the
Baskin case [124] a Houston police officer was removed for, inter alia, not filing
his federal tax returns. It is not clear in Baskin whether the discipline was
imposed primarily because the police officer’s alleged departures from the
bounds of the law were egregious taxation failings, or whether he was disciplined
because he was under investigation for federal charges that just happened to be
violations of the Internal Revenue Code. Baskin, however, hints but does not
directly hold that police officers have an enhanced duty to properly file their
tax returns. In a matter involving certain New York City police officers who
allegedly failed to properly file their tax returns, however, the federal prosecutor
minced few words about the seriousness of a police officer intentionally disobey-
ing the tax laws [125-127]. It is clear that a police officer’s position does carry
with it some sort of enhanced personal tax compliance duty, though there remains
some limited room for argument as to the degree of this enhancement.
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In Pisano v. McKenna [128] a firefighter was dismissed following his convic-
tion of sales tax offenses in connection with his personal business venture. As in
Baskin [124], it is not clear how much the taxation nature of Mr. Pisano’s offense
exacerbated the fact that it was a conviction for a criminal offense. Pisano,
however, can certainly be cited as precedent in imposing discipline upon a fire-
fighter for not complying with the tax law.

At least one state has been known to rule that a conviction of tax fraud crimes
has a sufficient nexus to the job of professional educator, a position requiring
moral turpitude in light of such an employee’s position as role model to young
school students [129]. In that case, however, the seriousness of the situation was
obviously exacerbated by the fact that the educator was a school principal and not
merely a classroom teacher. Nevertheless, the Logan case [129] can be cited as
precedent for meting out some form of disciplinary action upon an ordinary
school teacher who fails to comply with the tax laws.

Elected officials, who ostensibly serve as role models for their constituents, can
also be said to have a special duty to file their tax returns and otherwise comply
with the tax laws [130-132]. In the words of one federal prosecutor, “[i]t’s
particularly troubling to see people who were once given significant public trust
who have violated tax laws that we’re all supposed to follow” [131, 135].

Accordingly, state and local employees and officials also have some sort of
special duty to file their personal tax returns, particularly where the employees’
duties include law enforcement or tax administration.

Attorneys at Law

Unless they happen to be employed by a governmental agency, attorneys at law
are not, strictly speaking, government employees as that term is commonly used
and understood. Attorneys are, however, officers of the court and do have certain
special obligations to the public in their capacities as such [137-138). Accord-
ingly, the federal and state taxation authorities seem to look to attorneys to set the
example for proper tax filing practices, singling them out for particularly exacting
treatment in well-publicized audit projects and initiatives [139-144]. Moreover,
attorneys who have represented clients before the United States Tax Court are
apparently held to a stringent standard in their personal tax affairs by that tribunal
[see 146-147]. Tax-return offenses can serve as a basis for the imposition by state
authorities of professional discipline upon an attorney [see, e.g., 130, 148-154].

CONCLUSION

Generally speaking, every public employee is, to one degree or another,
expected to conduct his/her personal affairs with a special eye toward complying
with the federal and state tax laws and regulations. The extent of this special
expectation and the consistency with which it is imposed will vary according to
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the employee’s agency, position, and duties. Though the most stringent and
exacting standards are reserved for those employed by federal and state taxation
authorities, the special expectations have been applied in disciplining public
employees from diverse public positions.

As is obvious even to the average citizen, the American tax laws are growing
increasingly complex from year to year [155]. As the tax laws become increas-
ingly complex, the voluntary compliance rate among the population can be
expected to decrease as more and more citizens will become entangled in tax
traps [156-161].

State taxation statutes have a strong tendency to follow the scheme of the
Internal Revenue Code in determining and computing parameters such as
gross income and allowable deductions [162-166]. Moreover, many state statutes
explicitly defer to federal redeterminations of such parameters [167-169]. Thus, a
tax confrontation with the IRS frequently means an analogous encounter with the
state taxation authority.

Accordingly, the incidence and saliency of public employees’ special tax law
compliance obligations issues can be expected to increase in the coming years. At
least two factors will likely give such issues increased exposure. First of all, the
increasing numbers of individuals who run afoul of the tax laws will likely have
all segments of the population among their ranks, including public employees.
Secondly, there will be increased pressures on governmental agencies and offices
to take all necessary measures to promote voluntary compliance [160]. Accord-
ingly, government agencies will find it increasingly difficult to ignore the issue,
regardless of whether the Internal Revenue Code as we know it today remains in
force.

Both internal managerial and external public image concerns exert strong pres-
sures on government agencies to maintain order within their own houses. The
prospect of making an example of an errant employee may likely be viewed as a
convenient and effective way to address both the internal and the external impera-
tives for eliciting voluntary compliance with the tax laws.

Accordingly, compliance with tax laws by public employees can be expected
to present many challenges to government agencies, to the members of their
workforces, and to the labor organizations that represent such employees. As
governmental agencies assert their tax compliance agendas, those who champion
the interests of individuals in the public service will be compelled to assert and
vigilantly guard government employees’ rights. The issue can be expected to
persist in the foreseeable future, so long as the tax laws with which the public
employee is expected to comply remain abstruse, complex, and ambiguous.

* * *

Kenneth H. Ryesky, Esq. is admitted to the bar in New York, New Jersey, and
Pennsylvania. Mr. Ryesky is now a solo practitioner attorney at law, East Northport,
New York, and an adjunct assistant professor at Queens College of CUNY,
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for the Internal Revenue Service, Manhattan District, and as a contracting officer
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