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ABSTRACT

Since the 1970s, labor union membership in the United States has declined

from its peak of about one-third of the nonagricultural workforce to just above

12% overall and 7.6% in the private sector. A number of studies attribute this

decline to illegal employer tactics that impede unionization and frustrate

collective bargaining activities. To strengthen employee protections and

expedite recognition procedures, organized labor has sponsored the

Employee Free Choice Act as a reform measure. Critics characterize this

legislation as inimical to the social and economic underpinnings of the nation

and depict unions as bureaucratic institutions that benefit their members at the

expense of citizens in general. Using various state-level measures, this study

analyzes the “employer opposition” thesis as an explanation for private sector

union decline and proposes an alternative explanation for this decline. We

find that legal environments with right to work laws have a greater negative

effect on unions than unlawful employer actions. We also offer evidence that

unions play an important role in overall social well-being, thus increasing the

need for policy reform to encourage union stability. Drawing on our findings,

we offer a framework for labor law reform.
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At the 2008 Democratic convention in Denver, labor leaders enthusiastically

supported Barack Obama’s candidacy for president. Obama had previously

endorsed the pending Employee Free Choice Act (EFCA), and unions believed

that he offered their best opportunity for the enactment of favorable labor legis-

lation. Labor’s justification for EFCA rested on the need to regulate employer

opposition to organizing drives, which, in labor’s view, often involved illegal

activity that undermined employee sentiment and tilted the process against

unions. Critics of EFCA mounted an intense campaign opposing the bill, focusing

particularly on the procedures for certification based on authorization cards, and

congressional leaders conceded in early 2009 that the bill was unlikely to pass

without substantial modification. In the Massachusetts Senate race in January

2010, most union households voted for the victorious Republican candidate, Scott

Brown, and that result stifled the prospects for labor reform. According to one

political commentator, “Signs that unions can’t deliver rank-and-file votes present

another challenge for labor leaders trying to salvage their legislative priorities,

including a bill that would make it easier for them to organize workers and win

initial labor contracts from employers through arbitration” (Trottman, 2010).

Despite the stated federal policy of the National Labor Relations Act to

encourage collective bargaining, union membership density in the United States

declined steadily from the mid-1970s until 2006. Private sector membership in

2009 fell to 7.4 million compared with 7.9 million members in the public sector,

even though there are five times more private sector wage and salary workers

(Bureau of Labor Statistics, 2010). The causes of the decline are vigorously

debated. One body of research attributes the decline mainly to intense employer

hostility to unions and a legal environment that fails to regulate unlawful employer

behavior (Bronfenbrenner, 2009; Freeman & Medoff, 1984; Schmitt & Zipperer,

2009; Weiler, 1983). Another explanation suggests that global economic forces

beyond the control of any national government have reduced unionization levels

uniformly across industrialized economies and that, because unions create

inefficiencies in firms, further decline is likely (Estreicher, 2009; Troy, 1999). A

third perspective argues that citizens of the United States have deeply embedded

values that favor individual liberty over collective action and unions confront

an adverse cultural environment that accounts for comparatively lower mem-

bership (Godard, 2009; Lipset & Meltz, 2004). The debate matters because

attempts to reform labor laws involve policy decisions that have important

national implications.

This study develops a framework to evaluate the contending arguments about

the cause of union decline and propose an alternative for labor law reform.

Specifically, we argue that opposition to unionization in the form of right to work

laws offers a more persuasive explanation for union deterioration than unlawful

tactics used by employers. Through structural equation modeling, we test the

validity of these competing models and find that a state’s political environment

has greater influence on union density than employer unfair labor practices. To
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make a case for labor reform, we show that an understanding of the factors

driving union decline is crucial, because unions make important contributions to

our civic life and greater union density is associated with enhanced personal

well-being and higher-quality work environments for citizens, regardless of their

union affiliation. We use measures at the state level to test this model, because

there are important state variations in union density, cultural ideologies, and

social characteristics. These variations provide the basis for a more contextual-

ized inquiry about factors influencing union formation; conversely, some factors

associated with labor organization help to delineate regional values, attitudes,

and social cohesion.

This article begins with a discussion of the employer hostility thesis developed

by researchers over the past several decades. Next, we propose that state ideology

regarding compulsory union membership is a sound alternative rationale for

union decline. Right to work laws reflect core American values such as indi-

vidualism versus communal obligation and the exercise of liberty as opposed

to regulation, factors that historically played an important role in American

labor exceptionalism (Godard, 2009; Goldfield, 1987). Proponents of those laws

justify them as an economically efficient means of regulation in employment

markets. Other policy experts dispute the idea that individual choice should

be the intellectual and normative standard for understanding wage-labor trans-

actions, and they argue in favor of principles of communal well-being and social

responsibility as a part of theorizing about work (e.g., Marglin, 2008; McIntyre,

2009; Wheeler, 1985). We therefore consider state measures of union density

in relation to factors associated with human development and desirable work

environments. To conclude, we apply the insights from our study to the subject

of labor law policy reform. We begin with the employer hostility thesis of

union decline.

UNLAWFUL EMPLOYER OPPOSITION AS A

CAUSE OF UNION DECLINE

According to proponents of labor law reform, employers in the United States

have both the motive and the opportunity to engage in vigorous opposition

to union organizing. Employer strategies often include employer unfair labor

practices, which intimidate and coerce workers (Bronfenbrenner, 2009). The

employer opposition thesis was initially proposed by Paul Weiler (1983) at the

Harvard Law School. He described the rapid increase of employer unfair labor

practices between the 1960s and 1980 and theorized that managerial hostility

was the cause of union decline. Within a few years, the employer opposition thesis

had been accepted as a basic premise of industrial relations research. Gary Chaison

and Joseph Rose (1991: 22), for example, said, “There is growing recognition

that employer opposition to unions is an increasingly important, if not dominant,

determinant of changes in union density rates.” Other studies elaborated on the
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idea, explaining in greater detail the effects of employer opposition and its impact

on unions’ organizing capabilities. A widely cited comparison of private and

public sector organizing success found that private employers engaged in more

aggressive campaigns against unions and used both legal and illegal techniques

to defeat union drives (Juravich & Bronfenbrenner, 1998). More recent work

confirms that unlawful opposition has not subsided, regardless of weakened

unions (Bronfenbrenner, 2009; Schmitt & Zipperer, 2009), and a study by

Ferguson (2008) found that unfair labor practices were also associated with

lower success in negotiating a first contract.

We consider other evidence about union decline and offer some alternative

explanations that add further definition to the problem. To begin with, private

sector union membership varies substantially among the American states. In

2008, density stood at 2% in North Carolina, but in New York, it was 14.4%

(Hirsch & Macpherson, 2009). The National Labor Relations Act imposes

standard national conditions of union formation, bargaining, and penalties

for failure to follow the law, and such disparity in membership thus appears

anomalous. Rather than a trend toward convergence of representation levels,

states have demonstrated a high degree of stability in union membership in the

postwar period. Lipset and Meltz (2004) conclude that declining density

largely occurred within states and not as a result of shifts in employment.

According to their analysis of the period 1953–96, overall density declined

by 18.6%, and of that amount, “16.0 percentage points (or 86 percent of the

total decline) resulted from declines in union density within states and only 2.6

percentage points (or 14 percent of the total decline) resulted from a shift in

employment to lower-density states” (Lipset & Meltz, 2004: 112). Consequently,

an approach that focuses on state density can enhance our understanding of

differences in union organizing success.

STATE LEGAL ENVIRONMENTS AND UNIONS

If illegal opposition fails to convincingly explain the decline in union mem-

bership, we must turn to other factors that can clarify the cultural and historical

forces affecting density and the attendant social consequences of weaker organi-

zations. We believe right to work laws are one such factor that can shed light on

the issue of union decline. Right to work laws forbid unions from contractually

requiring all members of a bargaining unit to pay dues and are in force in 22

states. Oklahoma was the most recent state to adopt right to work in 2001, while

Colorado voters rejected a right to work ballot initiative in 2008 (Hogler, 2009).

This irregularity in American labor law originates in Section 14(b) of the 1947

Taft-Hartley amendments to the National Labor Relations Act. It is irregular

because it constitutes the single statutory exception to our federalized system

of collective bargaining. Its origins are based on the unique structure of the U.S.

collective bargaining system, which rests on the central principles of exclusive
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representation, prohibitions against internal employee organizations, and protec-

tions for union security (Hogler, 2007). Senator Wagner believed that state

common law offered the best option for encouraging and maintaining union

security, but his policy approach was perverted in the debates on Taft-Hartley,

and Section 14(b) emerged from that legislative process (Hogler, 2005). Since

1947, the law has ensured that states have jurisdiction over the issue of com-

pulsory membership in unions.

In a study published in the Review of Regional Economics, Hogler, Shulman,

and Weiler (2004) found that right to work (RTW) laws negatively impact

union density by 8.8 percentage points. They used various measures to analyze the

actual effects of right to work distinct from cultural and political attitudes and

concluded: “Our central finding is that RTW laws reduce the ability of unions to

organize workers and to develop workplace institutions conducive to collective

bargaining. Even after taking account of the social and labor relations contexts

within which unions function, RTW laws significantly reduce union density”

(Hogler et al., 2004: 109). Historically, right to work movements emerged from

conservative environments and undermined union organization and political

influence (Gall, 1988). Shermer (2009), for example, argues that right to work

movements were an important contributing factor in the formation of “sunbelt”

political conservatism in western states. She says that supporters of the legisla-

tion “struck at one of the New Deal’s key supports, a politically legitimate

and economically stable trade unionism, in order to remake the arid West into

an oasis for business” (Shermer, 2009: 84). The necessary ideological trappings

focused on economic development, appeals to individual liberties, and labor

markets segmented along lines of race.

In his prescient analysis of union decline, Michael Goldfield (1987) found

that employer hostility toward unions plays a role in falling density, but he

insisted that public policy is the crucial ingredient in opposition to unions.

Goldfield (1987: 225) argued that the enactment of Taft-Hartley marked “the

beginning of a more unfavorable period” of policy and that the adverse legal

climate “has provided the context in which employers can more and more exploit

the law to their advantage in resisting the organization of unions.” An under-

standing of union decline, he continued, requires an understanding of the changing

balance of class forces in the United States over a historical span dating back

to the era of union expansion in the 1930s to the 1950s. A key element in

labor’s weakness is that “unionization in the United States exists mainly as

a regional phenomenon” (Goldfield, 1987: 235), with a negligible presence

in southern and western states. Those states pursued distinctive labor policies

to attract industry, particularly to appeal to employers of a nonunion and low-

wage workforce. The decentralization of labor relations with the accompanying

absence of a coordinated approach to bargaining is a key institutional factor

in American unions’ failure to control wage competition among employers

(Western, 1997).
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In brief, a large body of research confirms that right to work laws hinder a

union’s ability to form and sustain stable collective bargaining relationships

(e.g., Ellwood & Fine, 1987); indeed, many states advertise the economic

advantages of low union activity as a result of the state’s legal environment.

South Carolina, for example, advises businesses, on an official Web site, that

“As a right-to-work state, South Carolina’s workforce has one of the lowest

unionization rates and lowest work-stoppage rates in the nation” (South Carolina

Department of Commerce, 2010). A political climate hostile to unions poses a

threat to the creation and maintenance of collective bargaining relationships,

but, equally importantly, classes of citizens may be disadvantaged in terms of the

opportunity for economic and physical development in such an environment.

Below we discuss the role unions play in societal well-being, thus demonstrating

the importance of identifying and eliminating factors limiting union growth.

HOW UNIONS CONTRIBUTE TO SOCIETY

Traditional management practice in the United States tends to oppose union-

ization through ideologies about individual merit and rewards in the workplace.

That perspective constitutes the linchpin of microanalytical labor market

economics which in turn gives credence and legitimacy to managerial human

resource policies as promulgated in business schools (Fourcade & Khurana,

2008). Relying on the idea of free labor markets, employers and academic theorists

can argue that rational, maximizing employees are better served by a system based

on individual bargaining as determined under competitive labor market pres-

sures, because unions are bureaucratic, monopolistic, and uncompetitive organiza-

tions that stifle initiative and advancement and generally reduce overall wealth

(e.g., Reynolds, 1987; Troy, 2004). In their review of labor policy, Hirsch

and Hirsch (2007: 1145) assert that the union governance system “has become

an expensive minority model. The disadvantage of traditional unionism in the

United States is most apparent in the effect of unions on profitability, investment,

growth, and other aspects of firm performance, where improvements in produc-

tivity fail to offset the costs of union compensation premiums.” Those arguments

carry weight in public debates about labor policy and influence the political

outcome of efforts at legal reform by promulgating a discourse about the need

for employers to remain “union free” as a condition of competitiveness (Epstein,

2009). Wal-Mart, the largest employer in the world, publicly acknowledges

that its strategy for competitive advantage depends on its nonunion status and

relatively lower labor costs (Lichtenstein, 2006).

Instead of characterizing unions as an unnecessary drain on organizations’

profits, we assert that unions act as a mechanism to promote well-being for all

members of society, regardless of their union membership status. That is, unions

have important spillover effects, as the representation they formally provide

for “a select few” translates into higher-quality work and enhanced economic and
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social environments for the residents of the states where they are concentrated.

Thus, although unions may negatively impact organizations’ profitability, they

may have broader implications for society at large, which can also benefit com-

panies in the long run. To support this contention, we examined the relationship

between state union density and state-level indicators of employment oppor-

tunities and physical and economic well-being.

In summary, we test two competing models of employer resistance to union-

ization. Although many researchers have advocated that unfair labor practices

drive union decline, we propose an alternative explanation for this decline. We

hypothesize that right to work laws, which constitute a legal form of opposition

to unions, will be more detrimental to union density than illegal activities by

employers. It is important to identify the root causes of union decline, because

we predict that unions serve an important role in societal functioning and

well-being. That is, the benefits unions obtain for those they formally represent

spill over to all members of society in the form of better places to work and

enhanced personal welfare.

METHODOLOGY

In order to determine whether illegal or legal employer resistance predicts

union density and, subsequently, societal well-being, we used measures aggre-

gated to the state level. First, we assessed unfair labor practices using Hogler and

Shulman’s (1999) index of employer opposition to unions. The index compiles

data on certification petitions and unfair labor charges against employers filed

in the decade 1980 to 1990. This ratio assumes that if employers are resisting

unionization with unlawful tactics, they will be motivated by organizing activity

as indicated by election petitions. Based on Hogler and Shulman’s work, we

computed an updated index based on the ratio between representation elections

held and employer unfair labor charges for each U.S. state between 2000 and

2004, using the National Labor Relations Board annual reports (National Labor

Relations Board, 2001–2005). Alabama, the most hostile state, had 11.90 unfair

labor practice charges for every one certification election held. It was followed

by North Carolina, Texas, Arizona, Colorado, Tennessee, Maine, Georgia,

Indiana, and Nevada. The 10 least antiunion states, in inverse order, were North

Dakota—the lowest at 2.67 employer unfair labor practice charges for every

representation election—with Alaska, Minnesota, South Dakota, Montana,

Oregon, Wyoming, Nebraska, Maryland, and Illinois making up the 10 least

hostile states.

For information on right to work laws, we used the table of state right to

work laws available on the Department of Labor’s Web site (Department of Labor,

2009).We obtained data on private sector union density for 2005 for each state

from the Union Membership and Coverage Database, which is available online

(Hirsch & Macpherson, 2009). To measure workplaces that are attractive to
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employees, we used the Decent Work Index compiled by economists at the

University of Massachusetts in 2005 (Heintz, Wicks-Lim, & Pollin, 2005). This

index is different from the “business environment indices” featured in popular

media (e.g., Chief Executive, 2009) in that it focuses on workers rather than

employers. The University of Massachusetts researchers calculated measures

of job opportunities, job quality, and workplace fairness using data on

unemployment rates and duration, average state wages, availability of health and

retirement benefits, income equity between low-wage and high-wage workers

and between men and women, and worker protections through regulation,

including a favorable union climate. The researchers averaged the three scales

to construct an overall score ranging from a high of 89 in Delaware to a low of

31 in Louisiana. A description of their methodology is available through the

Political Economy Research Institute’s Web site (Heintz et al., 2005).

Finally, we used the Human Development Index, a widely accepted inter-

national measure of overall citizen well-being. Researchers have used the index

to measure state environments in terms of health, education, and income

(American Human Development Project, 2009). Citizens who live long and

healthy lives, who have access to knowledge, and who enjoy a decent standard

of living reside in states that score higher on the index. The index, which was

computed in 2005, ranges from an overall high of 6.37 in Connecticut to an

overall low of 3.58 in Mississippi and is available online (American Human

Development Project, 2009).

RESULTS

Table 1 shows the correlations among the study variables. These findings

suggest that right to work laws and unfair labor practices are negatively correlated

with union density, although the former factor (right to work laws) was more

strongly related to density. States with higher rates of unionization were more

likely to score higher on measures of health, education, and income. Likewise,

firms located in states with greater union density were likely to have higher-quality

jobs and to treat their employees more fairly. Conversely, these companies were

less likely to have job opportunities available.

To test our hypothesized model, we used AMOS software to conduct structural

equation modeling with maximum-likelihood estimation (see Figure 1). The

full structural model had a good fit (�2 [df = 28] = 209.24, p < .001) and explained

42% of the variance in union density. According to the employer opposition

theory, the intensification of unfair labor practices should show a relationship to

declines in membership. If employers within a state engage in lawless behaviors

as a response to organizing, their actions will logically produce a lower success

rate in organizing and a diminution of collective bargaining relationships inside

the state. Contrary to theoretical assumptions, however, our structural model

shows no relationship between levels of unlawful employer activity between 2000
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and 2004 and private sector state union membership in 2005. North Dakota, for

example, has the lowest level of unlawful activity, and its membership density

is consistently below the national level; West Virginia, on the other hand, has

high levels of unfair labor practices and above average density. A reasonable

conclusion is that unlawful employer opposition to union organizing is not a

sufficient cause of declining union density. Accordingly, other factors should be

considered that might provide insight into employer behaviors and the environ-

ment for union organizing.

As an alternative to the employer opposition thesis, we proposed that organi-

zations may be able to effectively suppress unionization through legal means in

the form of right to work laws. Looking at Figure 1, we can see that right to

work laws are a significant and strong predictor of state union density; states

with these laws in force have lower rates of union membership. Thus, legal forms

of resistance to unions are driving union decline as opposed to illegal ones

like unfair labor practices. Identifying the predictors of union density is important

because our results indicate that unionization is related to better social and

work environments.

Specifically, we found that union density strongly predicted each of the three

components of the Decent Work Index. States that have higher rates of union-

ization are more likely to have jobs that are attractive to workers and work

environments that offer equal treatment among employees and mechanisms to

protect their rights. Conversely, higher union density reduces the number of

job opportunities available in a given state. Thus, states with greater union

density have higher-quality jobs and employers who treat their employees

fairly; however, the number of these enhanced job opportunities is limited.

In addition, we analyzed the three facets of the Human Development Index and

found that individuals in states with higher union density experienced longer

and healthier lives, greater levels of educational attainment, and higher standards

of living. From a national perspective, our study demonstrates that right to

work laws, not unfair labor practices, predict lower rates of union affiliation,

which, in turn, predict a reduced quality of work and personal lives. These

findings are important because social and economic inequality resulting from

right to work laws and subsequent union decline exacerbate problems of

communal welfare.

The foregoing analysis indicates a two-tiered approach to labor law reform.

The first step in changing labor law rests on the rationale for legislative modifi-

cation. Our results provide evidence that union stability is related to beneficial

social outcomes such as better work environments and opportunities for indi-

vidual development. It follows that supporters of labor reform should emphasize

that unions may offer a means to improve living standards and working con-

ditions for citizens generally. The second tier of reform depends on an effective

strategy to move legislation through the federal machinery without procedural

roadblocks and delays. The next section of this article addresses the way in
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which unionists in one state delivered a political defeat to antilabor initiatives

and how that same tactic could be used to advance a pro-union position at the

national level.

POLICY REFORM FROM AN INSTITUTIONAL

PERSPECTIVE

Our rationale for labor reform begins with the historical forces leading to

the present condition of unionism in this country. The Great Depression of the

1930s was a pivotal juncture for the American political system. The National

Labor Relations (Wagner) Act sparked a surge of union organization and led

to unparalleled power and influence for labor. States in the South and West

reacted with local antiunion legislation, most especially the right to work laws.

The politics of union hostility combined racial antagonism that dampened col-

lective action, a culture favoring individualism over communitarianism, and

an economic development program grounded on low labor costs (Cobb, 1993;

Gall, 1988; Shermer, 2009). According to a convincing body of academic

literature, right to work laws reduce union density, which we contend is in turn

associated with lower levels of human development and desirable work. The

politics of antiunionism since the late 1940s have been associated with con-

servative views and, since the enactment of modern civil rights laws, with pre-

dominantly Republican political ideology. It follows, then, that the first step in

undoing the conservative stranglehold of Section 14(b) on labor policy demands

a forceful articulation of an anti–right to work agenda and a practical political

strategy for following through on reform.

To date, the labor movement has failed in its efforts at union rejuvenation.

For example, organized labor has recently shifted substantial resources toward

a model of “social unionism” and a program of class-based legislation, which it

perceives as a path out of decline (e.g., Stern, 2006). Some researchers, however,

argue that protective employment laws contributed to unions’ contemporary

decline by substituting external law for contract rights, an argument that has

persisted since the time of Samuel Gompers and retains some current validity

(e.g., Estreicher, 2009; Palley & LaJeunesse, 2007). Moreover, union political

action typically leads to an employer counteroffensive, such as the massive

business mobilization that defeated the Labor Reform Act of 1978 and marked

the collapse of the postwar labor accord (Fink, 1998). A similar business initiative

is already underway with respect to EFCA and will certainly intensify if the

legislation comes up for consideration (Maher, 2010).

President Obama has consistently expressed support for EFCA, which was

generally designed to improve union organizing capacity, guarantee an initial

labor agreement, and strengthen remedies for employer discrimination against

union supporters. The first attempt at such legislation was defeated in 2007 by

a minority of senators who blocked a floor vote on the bill after it passed the
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House. When the legislation was reintroduced in early 2009, supporters believed

they had the required 60 Senate votes to bring it forward for debate, but since

the election to the Senate of Republican Scott Brown in Massachusetts, Democrats

no longer have a filibuster-proof majority. More problematically, a few months

into Obama’s term, key senators expressed doubts about the bill as introduced.

Dianne Feinstein (D–CA) and Arlen Specter (R–PA) said they could not accept

union certification under card check procedures. Business groups continued

their unremitting opposition, spending as much as $10 million in opposition to

EFCA (Hamburger, 2009), and the result has been that even more Democratic

senators are reluctant to publicly support the bill in its entirety. According to a

report in the Denver Post (Griffin, 2010), a group of business leaders planned

to visit Colorado Senator Michael Bennett, who has been “studiously non-

committal” on the legislation, and one delegate emphasized that the “whole

mission is to kill this. We’re not interested in compromising.”

Congressional negotiators proposed removing the card check provision from

the legislation (Greenhouse, 2009), but even this proposal comes too late. As

one politically astute corporate operative said of Obama, “[He’s] not going to

ignore the unions. But will he sink a lot of political capital into a radioactive

issue like this? I don’t think so” (Silverstein, 2009: 43). Further, even if some

version of EFCA emerges from Congress, it may not achieve the results desired

by its proponents. Adams (2007) studied unionization procedures in Canada,

which in some provinces include card check recognition and arbitration, and



EQUALITY AND LABOR LAW

Broadly, research on public policy has identified two antithetical modes of

thinking about social order: the rationally maximizing behavior of individuals

through the mechanism of markets and the culturally determined collective

norms of communities (e.g., Lichbach & Seligman, 2000). Our findings in this

article support the proposition that workplace collective action through unionism

constitutes a public good that benefits society generally. This point is confirmed

by two prominent economists, Levy and Temin (2010), who characterize the

period 1947–73 as the “golden age” of American industrial productivity. In their

analysis, the economy during that time featured rising labor productivity along

with labor-market institutions “ensuring that productivity gains were broadly

distributed” (Levy & Temin, 2010: 16). The central ingredient in income distri-

bution was the set of policies that emerged from the New Deal and enabled

unions to participate in wage-setting procedures. Levy and Temin refer to these

policies as the “Treaty of Detroit,” after the historic labor contracts negotiated

between the United Auto Workers and General Motors following World War II.

Levy and Temin (2010: 43) conclude that “the stability in income equality in

which wages rose with national productivity for a generation after World War II

was not a product of the free markets alone.” Rather, widespread increases in

prosperity depended on institutional forces. Other economists concur that unions

tend to equalize income through higher bargaining power; as Card, Lemieux, and

Riddell (2007: 153) note, they subscribe to the idea “that the consequences of

unions for wage inequality are beneficial from a social point of view.”

Income inequality continues to accelerate in the United States. According to

recent data from the Congressional Budget Office for the period 1979–2006,

there has been “starkly uneven income growth over recent decades” (Sherman,

2009). In the last year of the study, the top 1% of households gained $63,000,

which was twice the total income of an average middle-income household.

Inequality has deleterious consequences across a wide spectrum of civil life. In a

recent book on the subject, Wilkinson and Pickett (2009) provide extensive data

showing that more equal societies perform better than unequal ones across a

number of measures, including physical health, mental health, violence, trust,

life expectancy, and others. The United States, along with the United Kingdom,

ranks at the bottom of industrialized societies on Wilkinson and Pickett’s scale.

By any reasonable assessment, more equality is a suitable goal to be pursued

through labor activism and offers a sound rationale for legislative reform.

Organized labor accordingly needs to articulate a program for change that fits

with the larger social context and explains how unions have an important civic

function rather than a negative role of reducing corporate profits.

One key element of effective national collective bargaining reform would be

to repeal Section 14(b) of Taft-Hartley. The effort to repeal this section failed

in 1965 under Lyndon Johnson as the result of a Senate filibuster, but it could
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successfully be advanced now as a substitute for, or a complement to, the current

EFCA legislation. A repeal agenda consists of two strategic elements. The first

element is to present union security as an exercise of workers’ free choice. The

second is to confront recalcitrant politicians with unacceptable alternatives to

reform; this was a successful tactic in Colorado in 2008 and would also be

overwhelming if used against federal officeholders.

With regard to the first issue on the agenda, Section 9(e)(1) of Taft-Hartley

gives employees in a bargaining unit the right to petition for an election to

rescind a union security agreement. The 1947 version of Taft-Hartley also con-

tained a provision that required a vote of employees to approve union security

before the certified representative could negotiate such a clause, but that require-

ment was eliminated in 1951 because workers overwhelmingly voted in favor

of security clauses (Hogler, 2009). Our proposal to repeal Section 14(b) begins

with language to reinstate the union security election requirement of the

original bill. Specifically, we advocate that the following amendment be added to

Section 9(e)(1): “Upon the filing with the Board by the certified representative of

employees of a petition alleging that the representative desires authorization to

bargain for an agreement containing a union security clause made pursuant to

section 8(a)(3), the Board shall take a secret ballot of the employees in such unit

and certify the results thereof to such labor organization and to the employer.”

This policy reverts to the original statute, with the exception that unions will

file a petition on their own initiative and approval would be needed from a

majority of those voting rather than from a majority of those eligible to vote on

union security. The amendment would defuse opposition to union security based

on some supposed protection of liberty. The best guarantee of liberty, as EFCA

opponents vociferously insist, is a secret ballot election. Allowing workers in a

bargaining unit to decide the question of security is a substantial improvement

over state legislators or voters removing that option from collective bargaining.

Opponents of reform could hardly challenge legislation that gave workers more,

not less, freedom of choice. Further, experience with union security elections

shows that workers overwhelmingly vote to eliminate free riding in favor of

collective obligation; typically, they choose security in 90% of cases in which

they are permitted a vote (Hogler & Shulman, 1999).

Second, as a practical political strategy to crush a Senate filibuster, the

AFL-CIO could reprise the tactics of the Colorado labor movement, which

defeated a state right to work movement in 2008. Responding to a right to work

ballot initiative, Colorado unionists successfully petitioned to put three issues

on the state ballot, and two of those initiatives were so particularly threatening to

business interests that business leaders contributed $3 million to the campaign

against right to work. One union initiative would have imposed a “just cause”

requirement for the termination of employees, and the other would have removed

the exclusive remedy provision from the state’s workers’ compensation statute,

thereby subjecting employers to tort liability for work-related injuries (Hogler,
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2009). By framing the initiatives as a move toward worker fairness and workplace

safety and health, unions gained enough popular backing to force the Colorado

business community to repudiate the right to work proposal and provide financial

support to labor groups. If other state labor movements made a similar threat

against politicians who might frustrate reform by manipulating Senate rules,

those politicians could be brought to heel with a legislative agenda that under-

mined the attractiveness of antiunionism to gain competitive advantage. In any

event, if a repeal of Section 14(b) came forward simultaneously with a version

of EFCA, it would give unions a powerful tool in the propaganda campaign

about workers’ freedom.

LIMITATIONS OF OUR STUDY AND DIRECTIONS

FOR FUTURE RESEARCH

Our study represents a departure from the view that unfair labor practices are

the root cause of declining union density. We used a unique perspective based

on regional factors associated with labor organization. Because our study

relies on cross-sectional data, we did not provide evidence of longitudinal

trends, and we did not evaluate the effects of other legal forms of resistance to

unionization such as noncoercive captive audience speeches and campaign

materials. According to Weiler (1983), employer unfair labor practices show

a steeply rising trajectory coinciding with the end of the postwar “labor accord.”

Our data do not account for such trends in employer illegality. Although the

historical materials on right to work laws and their effects on political and cultural

environments support our finding that a state’s legal environment may be the

dominant influence on union membership levels, future research should take a

longitudinal approach and use a pooled cross-sectional time-series design.

Our model shows how unions contribute to social environments that enhance

overall civic well-being for a state. We identified specific factors associated

with union density, such as levels of income, workplace fairness, and health.

An emerging area of research emphasizes that inequality plays a crucial role

in negative social outcomes and that more equality leads to better conditions

for individual development. Wilkinson and Pickett (2009: 56) suggest that

trust and social capital may be the necessary foundation for equality. Previous

research shows that levels of social capital are negatively associated with unfair

labor practices (Hogler, Shulman, & Weiler, 2004). Thus, future studies at the

regional level might explore the relationships between state social capital and

labor movements.

Finally, we considered only two avenues of legal reform, EFCA and repeal of

Section 14(b). We argue that EFCA is likely to be defeated as a reform measure,

and even if it passes in some form, our study indicates that it may not have

the salutary consequences envisioned by its supporters. Right to work laws

present a potent threat to the resurgence of the American union movement. We set
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forth evidence to prove that case, to substantiate the reasons why unions are

worth saving and the ways by which change can be accomplished. There may be

other options for reform that we did not discuss, such as pro-union doctrinal shifts

at the National Labor Relations Board or greater protections for striking workers.

Conceivably, a series of changes in labor law may be required for the revival of

success in organizing, but those issues fall beyond the scope of this article.

CONCLUSION

The election of President Barack Obama provided labor with its best oppor-

tunity since the Carter administration to reform American labor law, but labor

leaders have an obligation to justify their proposals to citizens in order to gain

acceptance and support. The findings about unions in this study offer a different

foundation for labor reform than the unpersuasive prescriptions of the past. The

policy justifications for stronger unions should be clearly presented to repudiate

the charge that labor is merely a “special interest group” advocating changes that

benefit a small group of workers by improving their wages at the expense of

employment for nonunion workers. A more accurate story is that unions make

vital contributions to social conditions generally. The politics of antiunionism

erode the civic behaviors that promote positive economic environments. One key

legislative move would be to eliminate Section 14(b) of the NLRA, which is the

hobnailed boot on labor’s throat. The successful defeat of a right to work initiative

in Colorado in 2008 illustrates how a federal campaign could succeed.

As long as the American labor movement uses outworn cultural themes and

political approaches, it remains vulnerable to the juggernaut of conservative

ideology. Unions will continue to be portrayed as good for the few and bad for

the many, and as bureaucratic organizations that obstruct economic progress and

trample on individual rights, interfere with liberty and property, and enrich corrupt

leaders with workers’ money. A better argument is the one set out in this study.

Unions make all of us better off by reducing inequality, by offering a means of

civic participation, by promoting security and community at work, and by creating

conditions for trust and cooperation among citizens. A stronger labor movement

needs a stronger narrative.
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