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ABSTRACT 
This article reviews how binding commitments can be avoided in employ
ment handbooks through the use of "disclaimers" to preserve the at-will 
employment relationship. It discusses the legal implications of drafting dis
claimers properly by ensuring that they are prominently set forth, not incon
sistent, based on adequate consideration, and are communicated. 

It is only natural for employees to desire participation in determining their wages 
and hours along with the terms and conditions that govern their employment. 
Historically, many employees relied on unionization and collective bargaining to 
achieve these objectives. Today, however, employees themselves are increasingly 
asserting these issues with their employers. These challenges are arising through 
internal complaint procedures and litigation questioning the employer's unilateral 
decision-making powers as the at-will employment relationship continues to be 
modified [1]. 

The at-will employment relationship allows termination of employment by 
either an employee or employer at any time, for any or no reason, with or without 
notice [2]. Courts [3] and legislatures [4] are increasingly creating exceptions to 
the traditional laissez faire at-will employment relationship. Employee enforce
ment of employer commitments arising out of employment handbooks and 
employment policies are frequently part of these at-will employment chal
lenges [5]. 
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Handbooks and policies are used by employers to communicate with their 
employees. Courts have, in certain circumstances, considered these employer 
communications as binding commitments [6]. To avoid these binding commit
ments, employers have added language to their handbooks and policies that 
"disclaim" that any binding commitments are created [6, 7]. Disclaimers are 
intended to preserve the at-will employment relationship and the employer's right 
to unilaterally terminate employees at any time, for any or no reason, with or 
without notice, despite contrary guidelines contained in any handbook or policy. 
This article examines the extent to which handbook disclaimers may preserve the 
at-will employment relationship. 

DISCLAIMERS 

An employer may wish to ensure, to the maximum extent possible, that its 
employment handbook is not legally enforceable because it creates no reasonable 
expectation that it is binding to preserve the at-will employment relationship. To 
maintain this nonenforceability of employer commitments, many employers have 
begun using disclaimers in their handbooks to preserve the at-will employment 
relationship and to avoid binding commitments [8]. 

Considerable litigation is developing over the circumstances under which these 
disclaimers will be enforced [9]. It is no longer a "given" that a disclaimer will 
always defeat an at-will employee's claim. Extreme care must be taken in drafting 
the handbook's disclaimer. Likewise, it must be regularly reviewed to ensure 
continued effectiveness in preserving the at-will employment relationship. Dis
claimers are being challenged on the basis of their failure to be prominently set 
forth, inconsistency, lack of consideration, and dissemination [8]. 

For employee relations reasons, an employer may be unwilling to state clearly 
that its employment policies and rules are unenforceable. A disclaimer under
mines the morale-boosting effect of any statement that termination will be fair or 
only for cause. Equally important, if an employer has promulgated carefully 
developed written policies preserving the at-will employment relationship, the 
employer should preclude the possibility that informal communication by a 
recruiter or supervisor constitutes an enforceable promise outside the scope of 
written policies. 

When drafted with care, disclaimers will be enforced by the courts [10]. Dis
claimers may appear on applications [11] and in handbooks [12]. For example, the 
effectiveness of a disclaimer to preserve the at-will employment relationship that 
was included on an employment application was illustrated where the employee 
claimed that termination after twelve years of employment was wrongful because 
the employer had a duty not to terminate without "just cause" [13]. 

Not all disclaimers, however, can defeat an employee's claim. The legal effect 
of disclaimers depends on their negating the reasonableness of employee reliance 
on subsequent employer statements or conduct that otherwise might support an 
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inference of an employment security promise. A disclaimer does not create the 
at-will employment relationship as a matter of law [14]. In many cases, the dispute 
over the legal effect to be given a disclaimer is factual [15]. 

For example, a handbook indicating that its purpose was to explain the 
employer's policies may create binding commitments despite a disclaimer [16]. 
Having announced this policy, presumably with a view to obtaining improved 
employee attitudes and behavior along with better work performance, the 
employer may not be able to treat its policies as illusory by using a disclaimer 
[16]. The employee may be entitled to enforce these handbook representations, 
despite a disclaimer's presence, where it can be demonstrated that: 

1. The employer should have reasonably expected the employee to consider 
the representation as an employer commitment; 

2. The employee reasonably relied upon the representation; and 
3. Injustice can be avoided only by the representation's enforcement [17]. 

The wording and placement of the disclaimer is becoming increasingly impor
tant to preserve the at-will employment relationship. For example, where an 
employee had signed three separate employment agreements, each contained a 
provision stating that "the Employee's employment with the Company may be 
terminated by either party at any time" [18]. Despite written acknowledgment of 
this employment condition, the provision was silent regarding whether or not 
"good cause" was necessary for termination [18]. The statement could not be 
interpreted as creating an agreement that the employee could be terminated for 
merely any reason [18]. 

Limiting modifications of employment policies to writings may not preclude an 
inference that a written modification has occurred through publication of a hand
book or other written personnel policies [19]. A disclaimer, no matter what its 
terms or clarity, however, may not be able to extinguish the covenant of good faith 
and fair dealing in a jurisdiction recognizing this doctrine [20]. 

Prominence 

To be enforceable in preserving the at-will employment relationship, courts are 
increasingly finding that the disclaimer must be prominently displayed or con
spicuous to the employee reading the employment handbook [21]. The question of 
whether a disclaimer is prominently displayed or conspicuous to the employee is 
a question of law to be determined by the court. 

This concept was reviewed in Arellano v. AMAXCoal Co. [22]. In Arellano, the 
employer relied on the following language [22, p. 1402]: 

[This booklet] is not meant to cover everything and is not intended to be a 
contract between the Company and its employees. Rather, the handbook is 
intended to explain most procedures and policies that we try to operate by. 
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The disclaimer was located in the middle of a letter from the general manager of 
operations, which welcomed new employees. It was not underlined, highlighted, 
or set off, and its print was the same size as all other print preceding it. Based on 
these deficiencies, the court found that an employer could not make represen
tations to employees that their employment would be governed by certain terms to 
procure employment, force loyalty, discourage unionization, or for whatever other 
reason, yet surreptitiously reserve for the employer the right to capriciously depart 
from those same terms [22]. Employees may read the disclaimer in conjunc
tion with all other handbook provisions, but unless the disclaimer is made so 
prominent or conspicuous that the employee reading it would know that the 
representations made in the handbook may be deviated from by the employer at 
any time without notice, the disclaimer is not enforceable [22]. 

A similar result was reached in McDonald v. Mobil Coal Producing, Inc. [16]. 
The application form that the employee signed contained the following disclaimer 
[16, p. 988]: 

READ CAREFULLY BEFORE SIGNING 
I agree that any offer of employment, and acceptance thereof, does not 
constitute a binding contract of any length, and that such employment is 
terminable at the will of either party, subject to appropriate state and/or 
federal laws. 

The handbook, which the employee received, contained the following disclaimer, 
located on its first page [16, p. 989]: 

WELCOME 
Mobile Coal Producing, Inc., Caballo Rojo Mine, is proud to welcome you as 
an employee. We believe you will find safety, opportunity and satisfaction 
while making your contribution to Mobil's growth as a major supplier of coal. 

This handbook is intended to be used as a guide for our nonexempt mine 
technicians and salaried support personnel, to help you understand and 
explain to you Mobil's policies and procedures. It is not a comprehensive 
policies and procedures manual, nor an employment contract. More detailed 
policies and procedures are maintained by the Employee Relations supervisor 
and your supervisor. While we intend to continue policies, benefits and rules 
contained in this handbook, changes or improvements may be made from 
time to time by the company. If you have any questions, please feel free to 
discuss them with your supervisor, a member of our Employee Relations 
staff, and/or any member of Caballo Rojo's Management. We urge you to 
read your handbook carefully and keep it in a safe and readily available place 
for future reference. Sections will be reviewed as conditions affecting your 
employment or benefits change. 

Sincerely, 
/s/ R. J. Kovacich 
Mine Manager 
Caballo Rojo Mine 
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The disclaimers in the application and handbook were not set off by a bolder, 
larger print, or capitalization. Additionally, the disclaimers were unclear as to 
their effect on the employment relationship. The attempted disclaimers in the 
application and handbook were insufficiently conspicuous to bind the employee 
[16]. However, where a disclaimer is prominently placed in the handbook on the 
first or last page, signed, detached, and understood by the employee, it will be 
enforced [23]. 

Inconsistency 

Inconsistencies negating the disclaimer's ability to preserve the at-will employ
ment relationship may arise out of what is or is not contained in different docu
ments, within the same document, or in oral representations whether implied or 
explicit. For example, in McLain v. Great American Insurance [24], a disclaimer's 
effectiveness on an application was reviewed where no similar disclaimer existed 
in the employment handbook. The back page of the application contained the 
following provision [24 at 208 Cal App. 3d 1477, 256 Cal. Rptr. 864]: 

In consideration of my employment, I agree to conform to the rules and 
regulations of the GREAT AMERICAN INSURANCE COMPANY, and I 
agree that my employment and compensation can be terminated with or 
without cause, and with or without notice, at any time, at the option of either 
the GREAT AMERICAN INSURANCE COMPANY or myself. I also under
stand and agree that the terms and conditions of my employment may be 
changed, with or without cause, and with or without notice, at any time by 
the GREAT AMERICAN INSURANCE COMPANY. I understand that no 
representative of the GREAT AMERICAN INSURANCE COMPANY, has 
any authority to enter into an agreement for any specified period of time, or to 
make an agreement contrary to the foregoing. 

The employee signed a few lines below this provision, but testified that he had not 
read it and that no one from the employer had even pointed it out or discussed it 
with him [24]. The handbook contained a disclaimer. Because the application did 
not contain an integration clause, the disclaimer was not effective where parole 
evidence proved the existence of a just cause termination standard in the hand
book and through the employer's termination practices [24, 25]. 

Clarity in the disclaimer's language is likewise important in avoiding inconsis
tencies. It would be unfair to allow an employer to distribute a handbook that 
makes the employees believe that certain promises have been made and then to 
permit the employer to renege on these promises. If the employer does not want 
the handbook to be capable of being construed as a binding commitment, the 
employer can include in a very prominent position an appropriate statement "that 
there is no promise of any kind by the employer contained in the manual; that 
regardless of what the manual says or provides, the employer promises nothing 
and remains free to change wage and all other working conditions without having 
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to consult anyone and without anyone's agreement; and that the employer con
tinues to have the absolute power to fire anyone with or without good cause." [26, 
99 N.J. 309, 491 A. 2d 1271]. To be consistent with this statement, the handbook 
must avoid any contrary implied or specific reference to a cause, good cause, 
reasonable cause, just cause, fair discipline, or similar termination standard. Job 
security references pertaining to regular, permanent, or life employment should 
also be removed [1]. 

Consideration 

The concept of consideration becomes important where an employment hand
book is modified to include a disclaimer to reestablish the at-will employment 
relationship when previous binding commitments existed. For the disclaimer to be 
enforceable, additional consideration must be provided [27]. The rationale for 
imposing the additional consideration requirement is similar to that used when 
restrictive covenant obligations are imposed upon a current employee [28]. 

Restrictive covenants are generally used by employers to curtail an employee's 
competing activities after the employment relationship is terminated [28 at 
§§3.54-3.75]. They usually limit the employee's ability to engage in competing 
employment or a business for a given time period and within a specific geographi
cal area [28 and §§3.54-3.75]. To be enforceable, a restrictive covenant must be 
given in exchange for something, either some benefit to the employee or some 
detriment to the employer's interest, and cannot impose undue hardship on the 
employee. Some form of consideration must be present. When supported by 
consideration ancillary to a legitimate employment contract, and reasonable and 
consistent with the public interest, restrictive covenants are enforceable. 

Employment may not be sufficient consideration if the employee can be ter
minated at will [29]. The right to be employed may be an illusory consideration 
because the employer can terminate at any time, for any or no reason, with or 
without notice. Employment contracts based on illusory consideration will not 
support a restrictive covenant [30]. Nominal consideration, that is, the payment of 
$1.00, will not support a restrictive covenant [31]. 

Continued employment presents other consideration problems. The employer's 
continued agreement to employ an employee can constitute valid consideration 
for a restrictive covenant when the employee cannot be terminated at will [32]. 

Continued employment, however, cannot be the sole consideration given in 
exchange for a restrictive covenant if the employee is already employed and the 
covenant is sought to be imposed [33]. Because the employee is already 
employed, simply continuing employment does not provide anything new. For 
valid consideration to exist, the employer must give the employee something new 
in addition to the continued employment; for example, more money, another 
fringe benefit, greater responsibility, or a new position [34]. If the consideration 
is to be additional compensation, it must be new [35], although even new 
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consideration may be insufficient [36]. When an employee has an existing right 
to receive a benefit, the employer cannot condition that right on an employee's 
willingness to sign a restrictive covenant [30]. For example, when the employer 
required the employee to sign the restrictive covenant to receive a lump sum 
profit-sharing benefit to which the employee was already entitled, it was not 
enforced [37]. 

These analogous principles for determining the enforceability of restrictive 
covenants on current employees were applied to a handbook in Thompson v. Kings 
Entertainment Co. [27]. In Thompson, the additional consideration requirement 
was found absent in enforcing a new disclaimer that attempted to reestablish the 
at-will employment relationship for current employees [27]. 

Two handbooks were involved. The handbook under which the employee 
began working defined a "dismissal" as a "separation . . . for cause" [27, p. 872]. 
Subsequently, a new handbook was placed into effect providing that either the 
employee or the employer "may terminate [the] employment at any time with or 
without cause and with or without notice" [27, p. 872]. Analyzing the subsequent 
handbook within the contractual framework of restrictive covenants was found 
consonant with the public policy behind handbook commitment enforceability. In 
finding handbooks as contracts, it was pointed out that courts have been receptive 
to the argument that employers should be bound by their expressed policies to 
preclude their offering "with one hand what [they] take away with the other" 
[27, p. 875]. 

In Thompson, it was assumed that the employer bargained away its right to 
terminate the employee with just cause by issuing the second handbook [27]. To 
permit the employer to unilaterally convert the employee's status to an at-will 
employment relationship merely by issuing a second handbook to that effect 
would violate this policy. By requiring the elements of contract modification to be 
met, it would be ensured that the employee had assented to and received con
sideration in exchange for the status change [27]. 

Dissemination 

To enforce a disclaimer that preserves the at-will employment relationship, it 
is becoming increasingly important that the employer physically disseminate, 
distribute, and communicate the employment handbook's disclaimer to the 
employee. For example, in Rynar v. Ciba-Geigy Corp. [38], undistributed per
sonnel policies were found to create no binding employer commitments. Prior to 
employment, the employee was not informed or given a copy of the employer's 
policy regarding termination, but later received a copy of the policy solely to 
implement it in connection with a plant closing. Because no dissemination 
occurred, the policy had not become part of any employment agreement [38]. This 
rationale comports with the growing requirement that disclaimers be prominently 
and conspicuously displayed in the handbook [39]. 
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DRAFTING DISCLAIMERS 

In drafting the employment handbook's disclaimer clause, the following should 
be considered [8 at §3.4]: 

1. Advise employees that the handbook does not set forth a binding commit
ment of any kind and that what is contained in the handbook is for guidance 
and illustration only; 

2. Advise employees that the handbook reflects current procedures and 
policies that the employer may change at any time for any or no reason with 
or without advance notice; 

3. Advise employees that the handbook sets forth the employer's procedures 
and policies in their entirety that can only be altered by an authorized 
written employer amendment; 

4. Advise employees that the handbook does not constitute an employment 
contract and that employment is at-will in that it can be terminated at any 
time, for any or no reason, with or without notice by the employee or 
employer; 

5. Place it in bold type at the handbook's beginning and anywhere else that it 
appears in the handbook; and 

6. Make sure that the employee reads the disclaimer and signs an acknowl
edgment verifying that he or she has read and understands the disclaimer. 

CONCLUSIONS 

Employment handbooks can create binding employer commitments. Dis
claimers when properly drafted can limit or avoid binding commitments and 
preserve the at-will employment relationship [39]. To ensure that disclaimers are 
effective, employers may have to take extra precautions. Some of these precau
tions may involve [40]: 

1. Putting extra emphasis on the disclaimer to distinguish it from the hand
book's general language, by placing it in bold type or in a different color 
[21]; 

2. Specifying that the disclaimer relates to every statement in the handbook 
and is not restricted by any contrary statement in the handbook [24]; 

3. Avoid placing mandatory statements in the employment handbook by 
using the terms "recommended," "suggested," "generally advisable," and 
so forth; 

4. Providing that the disclaimer is operative "notwithstanding any oral or 
written statement to the contrary" and that no one has the authority to make 
commitments contrary to the disclaimer [24]; 

5. Giving additional consideration where the handbook modification or dis
claimer is included after employment has commenced [27]; and 
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6. Disseminating the disclaimer so that the employee is aware of its contents 
before employment commences or continues along with ensuring that 
the employee has read and has understood the disclaimer by signing an 
acknowledgment [41]. 

Unless the above procedures are followed, it is apparent that courts will no longer 
without question enforce the disclaimer to preserve the at-will employment 
relationship. 

Despite these precautions, the signs are on the horizon that any disclaimer, no 
matter how conspicuous or prominent, may not be enforced in the future because 
what appears after it will be considered illusory and employers will no longer 
be permitted to offer "with one hand what [they] take away with the other" 
[27, p. 875]. In reality, this is not an inconsistent or unfair result for employees or 
employers in that each should clearly say what they mean in the employment 
relationship. Employers should not be permitted to hide behind legal technicalities 
that have no supportable rationale. In other words, disclaimers should be given no 
enforceable effect where they are illusory [27, p. 875]. 
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