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ABSTRACT

The nonunion employee has a right to protect his/her privacy interests and
employment status during investigatory and disciplinary interviews. In the
nonunion workplace, the lack of collective bargaining and employee organi-
zation give rise to serious concerns about employee protection. The nonunion
employee is often forced to confront and overcome the significant power
imbalance inherent in the employer-employee relationship. This imbalance is
more evident and threatening in the nonunion workplace where employers are
not challenged by a union shop steward and have no reason to suspect an
organized response by disgruntled employees. The nonunion employee must
be allowed to employ the assistance of her coworker during exchanges with
her employer. While the assistance of the coworker is not a substitute for a
union representative or union organization, it would serve to increase equality
and diminish the power imbalance. The presence of a coworker, known as the
right to third-party representation, is available to union employees, however,
nonunion employees are not able to seek the protection of third-party repre-
sentation. The right to third-party representation must be made available to all
employees—union and nonunion employees. The National Labor Relations
Board has deprived nonunion employees of the opportunity, the right, to
engage in concerted activity for mutual aid and protection. This right is
afforded all employees under section seven of the National Labor Relations
Act. The board and the courts initially held that this right did extend to
nonunion, as well as, union employees. In 1988, however, the board reversed
its position by ignoring the mandates of section seven and the needs of
nonunion employees. The board relied on speculation in distinguishing the
needs and necessarily the rights of union and nonunion employees. The policy
supporting the right to third-party representation in the union workplace is
met, if not overcome, in the nonunion workplace. The right to representation
at investigatory interviews is a form of fundamental concerted activity for
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mutual aid and protection. By depriving employees of this right, the board has
stripped them of the opportunity to overcome the inherent power imbalance
and to safeguard privacy and employment interests. The right to third-party
representation must be made available to nonunion employees in the same
way as it is current available to union employees.

THE NATIONAL LABOR RELATIONS ACT—
SECTION SEVEN

The National Labor Relations Act (NLRA) is the only law that governs the
relationship between labor and management [1-2]. Section seven of the act [3]
provides significant employee protection and rights [4]. Most of the cases brought
under section seven involve employees “engaged in the various union activities
enumerated [therein] . . . and who therefore clearly come within the protection of
the Act” [2, pp. 987, 992]. However, section seven also guarantees employees the
right to engage in “concerted activities for the purpose of . . . mutual aid or
protection” [4]. It is this language in section seven that serves as the basis for
nonunion employee claims under the section. The National Labor Relations Board
(NLRB) and the courts have wavered in their approach to section seven and the
scope of the meaning of “concerted activity” [1, pp. 1673, 1686].

In NLRB v. City Disposal Systems, Inc., [5] the United States Supreme Court
reviewed the legislative history and the scope of section seven [5 at 835; 1,
pp- 1686-87]. In City Disposal Systems, the court stated:

[IIn enacting [section] 7 of the [act], Congress sought generally to equalize the
bargaining power of the employee with that of his employer by allowing
employees to band together in confronting an employer regarding the terms
and conditions of their employment. There is no indication that Congress
intended to limit this protection to situations in which an employee’s activity
and that of his fellow employees combine with one another in any particular
way [6].

The broad language of section seven grants employees the explicit right to engage
in the activities mentioned therein. “The ‘right’ has clearly not been limited to
organized workplaces” [1, p. 1687].

In NLRB v. Phoenix Mutual Life Insurance Co., [7] the Seventh Circuit
stated section seven was not intended to cover only union activity, labor dis-
putes, or labor organization [8]. The courts and the NLRB haven generally given
“concerted activity” and the notion of “concertedness” a very broad meaning
[1, pp. 1689-700). The second part of the section seven requirements is that the
employees come together for mutual aid and protection. One form of concerted
activity and mutual aid the courts and the board have recognized as critical to an
employee’s privacy interest is the right to third-party representation.
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THIRD-PARTY REPRESENTATION

It is clear that “[t]he right to representation at investigatory interviews for union
and nonunion employees is an important privacy concept” [9]. This right would
give an employee the right to protect “workplace privacy interests” during an
investigation and employer interview [9]. When an employee is confronted with
an investigatory or disciplinary interview, the right to some form of third-party
representation is essential. The right to representation, whether by a union repre-
sentative or a coworker, insures that the employee’s right to privacy will remain
intact during the interview; “[i]t protects privacy interests present in speech,
beliefs, information, association, and lifestyles” [9]. The representative would
assist an employee in asserting his/her rights, as well as recognize instances where
the employee’s rights are being threatened. In an atmosphere where the employer
generally has the upper hand, the representative is often the only vehicle to
safeguard an employee’s rights. Most importantly, “the right to representation at
investigatory interviews is that it assures fairness” [10].

The right to third-party representation at investigatory interviews is an attempt
to put the employer and the employee on an even playing field. The representative
would serve to cure, or at least diminish, the “power imbalance” between the
employer and the employee [10 (footnote omitted)]. This power imbalance,
inherent in the workplace, results from the employer’s position of power and
control in the workplace environment. An employee is responsible to the
employer, is told what to do by the employer, and is paid a salary by the
employer—this is the type of control that gives rise to an unfair and inequitable
balance of power at investigatory interviews. The employer—employee relation-
ship renders employees unable to protect their workplace interest and privacy
rights. Employees faced with this situation would either give in to the unequal
power situation, thereby prejudicing their “case,” or remaining silent or not
participating in the interview. The right to third-party representation is essential to
employees who are forced to confront their employers.

The Supreme Court has stated that a union representative would be able to
safeguard “not only the particular employee’s interest, but also the interests of the
entire bargaining unit by exercising vigilance to make certain that the employer
does not initiate or continue a practice of imposing punishment unjustly” [11].
In addition, the court noted that the representative could also benefit the employer
by eliciting favorable facts from the employee that would save the employer
from having to pursue an investigation [12]. The right to third-party representation
is also critical to the nonunion employee. For the same reasons as a union
employee, the power imbalance, the nonunion employee needs assistance in
preserving basic privacy rights and employment interests during an investigatory
interview. The presence of a coworker in this case would serve the same function
as does the union representative in the case of a union employee. As one authority
pointed out:
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[tlhe employee’s request that a co-employee be his/her representative at
an investigatory interview builds solidarity and vigilance among employees
absent a union no differently than it does where a collective bargaining
representative has been recognized. In the non-union context, it also helps to
serve to eliminate the bargaining power inequality between employees and
employers. The perception by employers of an imbalance in power may be
heightened in the absence of a union, and the risks of improper or even
unintentional employee intimidation by the employer may be accentuated.
Similarly, the co-employee’s presence may facilitate a more expeditious,
efficient, and equitable disposition of disputes, and perhaps serve to settle
them informally [13].

The need for third-party representation seems even stronger in the case of non-
union employees. While a collective bargaining agreement serves as a check in the
union employer’s actions, the nonunion employee stands unprotected. Therefore,
the coemployee would serve as the check—s/he would prevent the employer from
overpowering the nonunion employee [9].

In 1975, the Supreme Court recognized the significance of third-party repre-
sentation. In NLRB v. Weingarten, Inc., [14] the court held that an employee, in
this case a union employee, could refuse to attend an interview with an employer
or an employer’s representative if she was not allowed to bring a union repre-
sentative to the interview. In that case, the right to third-party representation
would be available if the employee “reasonably believed” the interview would
result in discipline [15].

THE “RIGHT” TO THIRD-PARTY REPRESENTATION:
NLRB V. WEINGARTEN

In Weingarten, an employee was summoned to attend an employer’s inves-
tigatory interview [16]. The interview was part of an investigation of employee
theft. During the interview, the employee made several requests for the presence
of a union representative; however, they were denied. Although no form of
discipline was imposed as a result of the interview, the employee reported the
“details of the interview to her shop steward and other union representatives”
(10, p. 132].

As aresult of the employee’s complaints, the union field an unfair labor practice
charge against the employer [10, p. 132]. The board concluded that the employer’s
representative and the employer had conducted themselves in a manner that
amounted to a violation of the act and an unfair labor practice [17]. The United
States Court of Appeals for the Fifth Circuit “refused to enforce the NLRB's
decision” [18]. However, the Supreme Court reversed the court’s decision [14].
The court held that an employee has a right to third-party representation under
section seven of the act. The right consists of having a union representative
present at an investigatory or disciplinary interview when the employee



PRIVACY OR EQUAL TREATMENT / 117

“reasonably” believes that the interview will result in discipline [14, at 262; 10
p. 133; 15; 2, pp. 1000-01; 9, n.768]. The Supreme Court in Weingarten identified
five reasons that supported its holding:

(1) all employees would benefit by the “viligance” of a union representative
“to make certain that the employer does not initiate or continue a practice of
imposing punishment unjustly,” regardless of whether the employee alone has
an immediate stake in the outcome of the investigatory interview; (2) the
presence of the representative provides an assurance to fellow employees that
they too can obtain aid and protection if they must fact an investigatory
interview; (3) one of the most basic policies of the Act—the elimination of the
inequality of bargaining power between employers and employees—would
be served; (4) an employee who may be “too fearful or inarticulate” to
accurately describe the alleged incident, or “too ignorant to raise extenuating
factors,” would receive needed support; and (S) the presence of a third party
could assist the employer and expedite the resolution of the differences by
“eliciting favorable facts” and focusing on the circumstances surrounding the
incident in question [2, pp. 1001-02 (citations omitted)].

The right to third-party representation at investigatory and disciplinary inter-
views—the Weingarten rule—is not without its limitations.

The Supreme Court did place restrictions on the right to third-party repre-
sentation. To enjoy the right, an employee must first request representation [19].
Also, the employee must reasonably believe the investigatory interview will result
in discipline [14, at 257]. The employee’s “reasonable belief” is to be tested
objectively by examining the facts and circumstances of the particular interview at
issue [15, pp. 1011-12]. The court and the board should not try to examine the
employee’s subjective perception at the time of the incident [20]. The right to
third-party representation may not interfere with the employer’s decision as to
whether to continue the interview or to pursue the investigation without an
employer—employee interview [14 at 258; 15, p. 1009; 9]. When the employee
requests a union representative, the employer has two alternatives: 1) pursue the
incident investigation without the interview; or 2) allow the employee to have the
benefits of union representation during the interview [21]. If the employer decides
to continue the interview, an employee’s request for third-party representation
must be respected. However, the employer is not bound to speak to, or negotiate
with, the representative [22]. In fact, the employer “may insist upon hearing only
the employee’s version of the facts” [23]. The board and the courts have held the
representative has no right to make the interview “purely adversarial” and may not
“obstruct investigations” [24].

The representative is present to help the employee present his/her case effec-
tively and to thoroughly announce all the facts surrounding the particular incident.
As one authority pointed out: “This may be accomplished by the presence of a
representative or co-employee who is more familiar with the policy, rules, and
employer customs than an employee who is intimidated by both the predicament
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and meeting the employer on unequal terms” [9]. Additionally, the right to
third-party representation includes the right to confer with the representative
before the disciplinary interview [25]. Without these protection—third-party
representation and the right to confer with the representative before the inter-
view—the employees’ ability to provide mutual aid and protection as guaranteed
by section seven cannot be fully realized.

Following the Supreme Court decision in Weingarten, many issues surround-
ing third-party representation cropped up. Weingarten dealt only with a union
employee’s right to third-party representation [2, pp. 1002-03 n.74]. The court did
not consider whether the right to third-party representation, as the act provided for,
extended to nonunion employees. In his dissent in Weingarten, Justice Powell
“assumed that because nonunion employees have a section 7 right to ‘act “in
concert,”” the right must also belong to nonunion employees as well” [26].

THIRD-PARTY REPRESENTATION IN THE
NONUNION WORKPLACE

In 1978, the board was first confronted with the question of whether the right to
third-party representation, as guaranteed by section seven of the act, applied to
nonunion employees. In Anchortank, Inc. [27] the board indicated as “intent to
extend Weingarten to nonunion employees” [28]. The court of appeals, however,
did not follow the board’s lead. The court held that the request for third-party
representation at investigatory interviews was only afforded by section seven after
a workplace was unionized [29]. The court reasoned:

[Only] after the union has won the election [can] the employee quite properly
perceive his request [for third-party representation] to be one for concerted
mutual aid and protection of his fellows, for the union then stands in for all the
unit employees [29; 2, p. 1003 n.78].

The right to third-party representation remained a protection available only to the
union employee. However, the board soon reconsidered the hardship and unique
situation of the nonunion employee who is being subjected to an investigatory or
disciplinary hearing.

In 1982, the board finally applied the Weingarten holding to a nonunion
employee in an “unorganized workplace” [1, p. 1732). In Materials Research
Corp., [30] the board held that the right to third-party representation was available
for nonunion employees [30 at 1014]. The board concluded the right, identified in
Weingarten, applied to nonunion employees because the Supreme Court found
the right in section seven of the act, not in any right explicitedly available to
a union [31]. The board stated that a request for the presence of a coworker “like
the comparable request in Weingarten for the assistance of a union steward, is
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‘concerted activity—in its most basic and obvious form—since employees are
seeking to act together . . . for mutual aid or protection’” [32].

The rationale behind the extension of third-party representation to nonunion
employees seemed the same as the rationale behind the application of Weingarten.
Representation by a coemployee at an investigatory or disciplinary interview
“builds solidarity and vigilance among employees . . . [and it] serves to help
eliminate the bargaining power inequality between employers and employees”
[9]. In addition, the board concluded that representative would serve to safeguard
other employees’ rights, as well as the rights of the employee who is the subject of
the interview [10, p. 133]. Also, the right would serve as “assurance to other
employees . . . that they too can obtain the assistance of a representative” [33]. The
coworker would, ar the very least, guard against “unjust or arbitrary employer
action” [34]. The Materials Research decision was a triumph for nonunion
employees. For the first time, the board held that section seven’s right to concerted
activity for mutual aid or protection extended the right of third-party repre-
sentation to nonunion employee. The board there realized that union and nonunion
employees had the same, or similar, rights, concerns, and needs when summoned
to participate in an investigatory or disciplinary interview. In addition, the board
believed that the coworker could serve the same functions as did the union
representative in Weingarten. In 1985, however, with a turnover in membership,
the board [5, p. 1018] began its retreat from the Materials Research decision.

THE RETREAT FROM MATERIALS RESEARCH

In Sears, Roebuck and Co. [35], the board held the right to third-party repre-
sentation, under section seven of the act, does not apply to nonunion employees
[36]. Unfortunately, this is the view that has been adopted by the board and the
courts—currently, nonunion employees are deprived of the right to third-party
representations at investigatory and disciplinary interviews [9, § 7.29 (Supp.
1992)]. In 1988, the United States Court of Appeals for the Third Circuit upheld
the board’s construction of construction of section seven—*"“Weingarten ‘should
not’ be extended to non-union employees” (37]. The history that preceded the
Third Circuit’s decision is critical to both an understanding of the status of the
law regarding a nonunion employee’s right to third-party representation and the
board’s subordination of the rights of the nonunion worker.

THE DUPONT CASES AND THEIR IMPACT
ON A NONUNION EMPLOYEE’S RIGHT
TO THIRD-PARTY REPRESENTATION

On November 17, 1978, Walter Slaughter posted a National Labor Relations
Board poster that explained the act to employees [38]). Thomas Farley, Mr.
Slaughter’s supervisor, told him to take the poster down because it had not been
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preapproved [38]. Mr. Slaughter refused to take the poster down, and he ignored
all of his supervisor’s attempts to speak to him about the incident [38)].
Mr. Slaughter stated he would not discuss the incident without the representation
of coemployee. The employer refused the requests to have a representative
present. Mr. Slaughter was finally discharged. Mr. Slaughter was employed in a
nonunion workplace.

In DuPont I, [39] a decision rendered before the Sears decision, the board
concluded that Mr. Slaughter had a right to third-party representation by a
coworker under section seven of the act [40]. This holding was not very surpris-
ing, as it followed the board’s decision in Materials Research. The United States
Court of Appeals for the Third Circuit upheld and enforced the board’s interpreta-
tion of section seven [41]. The court stated, “the logic and reasoning of Wein-
garten carry equal force in the non-union context” [41]. “While a petition for
rehearing was pending, the [c]ourt, at the request of the board, is sued a second
opinion . . . [733 F.2d 296 (3d Cir. 1984),] vacating the earlier ruling and
remanding the matter for further consideration” [15, p. 1019]. However, by the
time the board reheard the case it had decided Sears [35] and its membership
had changed [1, p. 1736]. On rehearing [DuPont IlI], the board decided
Mr. Slaughter’s “activity” did not rise to the level of “concerted activity” as
envisioned by Congress in section seven [42]. The board upheld Mr. Slaughter’s
discharge and thereafter Mr. Slaughter appealed his case to the Third Circuit [43].

In Slaughter, the court of appeals rejected the board’s decision in DuPont Il
[42]}, as well as the Sears holding. “The court rejected the Board’s view that the
Act ‘compels the conclusion’ that nonunion employees do not enjoy Weingarten
rights, noting that it had previously indicated in its review of DuPont I that the
contrary position in Materials Research represented a permissible interpretation
of the Act” [44]. After concluding that the board’s decision conflicted with the
Third Circuit’s earlier holding that Materials Research represented a permissible
interpretation of section seven, the court remanded the Slaughter case to the
board [45].

On remand, in 1988 [DuPont III], the board held:

[A]n employee in a nonunionized workplace does not possess a right under
section 7 to insist on the presence of a fellow employee in an investigatory
interview with the employer’s representative, even if the employee reason-
ably believes that the interview may lead to discipline [46].

The board stated an examination of employee rights should begin with a literal
reading of section seven; however, the examination must include a balancing of
interests [47]. The employees’ right to engage in section seven activities must be
balanced against the employer’s desire to maintain discipline and order in the
workplace. The board reviewed the nature of the right to third-party representa-
tion as announced by the Supreme Court in Weingarten. In addition, the board
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examined the reasons supporting the Court’s holding in Weingarten. As has been
stated supra, the Court concluded that employees have right to third-party repre-
sentation under section seven because: 1) the union representative safeguards the
mnterests of the employer as well as the bargaining unit, “‘by exercising vigilance
to make certain that the employer does not initiate or continue a practice of
imposing punishment unjustly’” [47]; 2) the representative can “redress ‘the
perceived imbalance of economic power between labor and management’™” [48];
3) “a ‘knowledgeable union representative could assist the employer by eliciting
favorable facts’ . ..” [49]; 4) union representative was “in full harmony with actual
industrial practice.” [50] After enumerating the reasons for the Weingarten hold-
ing, the board concluded “that many of the useful objectives listed by the Court
either are much less likely to be achieved or are irrelevant” [47]. The board
found that in a nonunion setting, there was no guarantee that the interests of the
employers as a whole would be furthered and protected by third-party repre-
sentation at an employee’s investigatory interview. In addition, the coworker,
unlike the union representative or the shop steward, “has no obligation to repre-
sent the interests of the entire bargaining unit” [47 (footnote omitted)]. The
coworker would not have access to employee records to ensure that the employer
was acting justly [47]. A union representative would have access to records from
which s/he could compare employee treatment and safeguard against arbitrary
punishment [47]. Also, because the coworker generally has no formal training in
assisting employees, s/he will be less likely to be in a position to aid the employer
and to save “production time” [47].

The board, however, did acknowledge that third-party representation may
aid the nonunion employee who must attend an investigatory interview [47].
The board also concluded that employee interests are outweighed by the
employer’s interest in maintaining discipline and control in the workplace.
The board stated:

We believe this conclusion to be fully consistent with the Supreme Court’s
decision in Weingarten. It is not only that . . . the separate factors [of
Weingarten] translate poorly into a case involving a nonunion workplace . . . .
Thus, while nothing in Weingarten inexorably precludes us from extending
the right, we are confident that in carrying out our responsibility here—
defined by the Court as achieving a “fair and reasoned” balance between the
conflicting interests of labor and management—we best effectuate the pur-
poses of the Act by limiting the right of representation in investigatory
interviews to employees in unorganized workplaces who request the presence
of a union representative [47 (citations omitted)].

Additionally, the board feared the recognition of the right to third-party repre-
sentation would cause nonunion employees not to include employee interviews in
any investigations [47; 15, p. 1020]. This could hinder an employee’s ability to
represent her side of an incident. This would further the power imbalance between
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employers and employees. Employers will be forced to make conclusions and
conduct investigations without the opportunity to hear or see the employee.

On appeal, the Third Circuit stated that the scope of its review was “highly
deferential” to the finder of fact, the board {37]. The board, not the court, is in the
best position to evaluate employer—employee interviews and relationships and to
determine a reasonable interpretation of section seven. While other interpretations
were possible, the court held the board’s interpretation was “a reasonable inter-
pretation of the Act” and further that it “must defer to [the board’s] judgment in
that respect” [37 (footnote omitted).] Today, the court’s 1989 decision is the law.
Nonunion employees are not given the same treatment as union employees.
Although the board and the courts have wavered, and even contradicted
each other, the nonunion employee was not given the benefit of the doubt. It could
be argued that the nonunion employees by virtue of their unorganized status
should have greater protection than union employees. However, at least in the
areas of third-party representation under section seven, nonunion employees are
not only afforded less protection but are treated as “second class citizens” because
of their status.

ANALYSIS

The right to third-party representation as guaranteed by section seven of the act
should extend to nonunion employees [9, § 7.29 (Supp. 1992); 6, p. 622]. It
appears that the language of section seven of the act [4] is broad enough to cover
nonunion employees. In addition, the policies underlying the Supreme Court’s
decision in Weingarten are present in the unorganized, nonunion workplace, as
well as the union workplace. In fact, it seems that the arguments and policies in
favor of third-party representation are stronger in the nonunion workplace. In the
nonunion workplace, employees do not have the benefit of collective bargaining
or general union representation. The board’s 1988 decision [DuPont III] and the
court of appeals’ ratification of the decision was incorrect [37]. The board has
unduly limited the scope of section seven, thereby depriving nonunion employees
the right to engage in “concerted activities for the purposes of . . . mutual aid or
protection . . ..” [3; 4].

THE DUPONT ERROR

As Professor Charles Morris pointed out, “{t]he Board [in DuPont III] simply
chose to decide the case on the basis of the Supreme Court’s decision in Wein-
garten rather than on the basis of the requirements of section 77 [1, pp. 1737-38].
As has been stated, section seven is designed to protect “concerted activities”
engaged in for “mutual aid.” The legislative history behind section seven indicates
it was directed in correcting imbalances in bargaining power between employers
and employees [51]. The act, however, did not require employees to come



PRIVACY OR EQUAL TREATMENT / 123

together in any particular way, i.e., as a union, in order to receive the benefits
of the section [4]. The requirements that trigger section seven are “concertedness”
and “mutual aid” [52]. The board in DuPont III, however, did not deal with
these mandatory requirements. Instead, the board attempted to distinguish Wein-
garten and demonstrate that it was not intended to cover nonunion employees. The
board set out the policies identified in Weingarten and then proceeded to show
how these policies did not apply to the nonunion employee. The DuPont III board
devoted its opinion to distinguishing Weingarten. Instead, the board should
have determined:

(1) whether Section 7 required the DuPont supervisor to deal with Slaughter
in the presence of one of his co-workers who had previously agreed to
join with him at the investigatory interview and (2) whether the supervisor
could insist, as a condition of Slaughter’s continued employment, that
Slaughter abandon his effort to appear concertedly rather than individually
to discuss the work-related problem for which he was to be interviewed
(1, p. 1738].

Two types of “concerted activity” have been identified—*literally concerted”
and “incipient concerted” activity [26, pp. 624-25]. Literally concerted activity
occurs when “two or more employees unite] toward a single goal” [26,
pp- 624-25 (footnote omitted)]. On the other hand, incipient concerted activity
occurs when an “employee seeks to form any kind of ‘labor organization’ whether
or not it is a majority union, or seeks to engage in any other form of literally
concerted activity” [26, pp. 624-25 (footnotes omitted)]. When the nonunion
employee requests the presence of third-party representation at an investigatory
interview, s/he is engaging in both forms of concerted activity. Regardless of
whether employees are organized or unorganized, their requests for third-party
representation are an indication of an effort to engage in concerted activity. In
fact, once the employee requests a representative, s’he has already engaged in
incipient concerted activity. If the board would have analyzed the case against the
requirements of section seven, it would have been clear that the employee,
Mr. Slaughter, engaged in the activity the act sought to protect. In fact, the DuPont
IIT board found the employee, Mr. Slaughter, had in fact engaged in concerted
activity {46]. Mr. Slaughter had solicited the assistance of two employees who
agreed to serve as witnesses for him during the investigatory interview.
Mr. Slaughter’s activity was admittedly activity that section seven was designed
to protect.

Further, the nonunion employee provides the same mutual aid and protection as
does the union representative. The nonunion employee serves as a witness to the
investigatory interview and also reassures the employee that the workplace is on
his side. In this regard, the need for third-party representation in the nonunion
workplace may be even stronger because there will be a greater power imbalance
where the employee has no organized support whatsoever [26, pp. 624-28]. The
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representative can report the ongoings of the interview so that other employees
can insure they are treated similarly during their interview. Also, the repre-
sentative can be sure that this employee is not being treated differently than the
last employee who was the subject of an investigatory interview. The repre-
sentative safeguards the rights of all employees by providing a window to inves-
tigatory interviews, assuring employees they will not face the employer—employee
power imbalance on their own, and putting the employer on notice that s/he is not
free to conduct interviews at the expense of employee rights—the workplace will
be watching and comparing. Even if the particular representative does not want to
provide other employees with support in the future, his’her presence will serve as
enough assistance. Nonunion employees can and do engage in the activity con-
templated by section seven. Once we find the employee’s conduct was protected
under section seven, the Weingarten rule—that third-party representation is
activity governed by section seven—would protect Mr. Slaughter and all other
nonunion employees. By ignoring the mandatory requirements of section seven, it
appears the board is attempting to foreclose the availability of section seven for
nonunion employees. The board’s holding goes beyond the right to third-party
representation and into the heart of section seven—the protection of employees
who engage in concerted activities for mutual aid and protection. As has been
pointed out, the board, the courts, and the legislative history of section seven all
indicate that section seven covers nonunion employees. The board should have
attacked Mr. Slaughter’s ability to employ the protection of section seven by
analyzing his case against the requirements of section seven and not by simply
attempting to distinguish Weingarten. In addition, Weingarten did not mention
nonunion employees because the facts of the case involved an organized
workplace.

In DuPont I1I, the board referred to section seven, and its mandatory require-
ments, only once [1, p. 1744]. The board stated that a *“‘literal reading of Section 7
might indeed suggest that it bestows on nonunion employees the right [to third-
party representation] . . .”” [53]. As Professor Morris pointed out, the board did not
apply the “plain language” of the act and instead relied on a “balancing approach”
employed in Weingarten [1, pp. 1744-45]. The Court in Weingarten was, how-
ever, balancing the interest of the employer against the union, not against the
individual employee {1, p. 1745]. Section seven is concerned with the right of
“employees,” not just with union rights [1, p. 1745; 3; 4]. “When one employee
agrees to stand by another employee when the latter is being interrogated about a
matter that could lead to discipline, concerted activity for mutual aid or protection
in its most basic form is being provided. That is what [the situation in] DuPont was
all about” {1, p. 1750]. The DuPont 1II board should have applied the require-
ments of section seven rather than rely on its ability to distinguish the facts in
Weingarten. Had the board simply (and correctly) applied the requirements, it
would have necessarily concluded that Mr. Slaughter was guaranteed the right to
third-party representation.
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THE BOARD’S RATIONALE WAS FLAWED

Not only was the board’s legal approach in DuPont Il incorrect, as it should
have compared the case to the section seven requirements, but its rationale, its
argument, was not sound. The board’s attempt to distinguish the policies behind
Weingarten is flawed. The policies that support third-party representation for
union employees also support that right for nonunion employees. Some argue the
policies are even stronger in the nonunion situation.

The board first concluded “there is no guarantee that the interests of the
employees as a group would be safeguarded by the presence of a fellow employee
at an investigatory interview” [46]. There is no guarantee a union representative
will safeguard the rights of a union employee, or at least there is no assurance that
the representative will protect all employees’ interest equally. The board assumed
the employee and the coworker would be safeguarding their own interests. How-
ever, it would be nearly impossible to determine what an employee’s true motive
is when s/he requests third-party representation at an investigatory interview or
what the coworker’s motives are in serving as a representative. In addition, motive
is not necessarily determinative in whether third-party representation serves to
protect the interests of the nonunion workplace as whole. At the very least, the
coworker would serve as a witness. As a witness, the coworker could report an
employer’s conduct to all the other employees. If the other employees are made
aware of the employer’s conduct, they could be aware of any unequal and
arbitrary treatment [9]. Also, the ability to represent a coemployee “builds
vigilance and solidarity among employees absent a union . . .” [9]. This “organiza-
tion” is certainly an “interest” of all employees. It appears the board’s first
Justification is weak, speculative, and does not appear to be grounded in the facts
that surround the nonunion employee.

Secondly, the board stated a coemployee would be less able to ascertain
whether employees were being treated equally and fairly at the investigatory
interview. The board maintained that in the nonunion workplace and absence of
records about the details of interviews and employee punishments, it would be
impossible for the nonunion representative and the employees to protect other
employees [46]. It would definitely be more difficult to uncover inconsistencies
and arbitrary treatment in the nonunion workplace. However, at least the
coemployee representative could advise the employees of how a particular
employee and a particular situation were treated during an investigatory interview.
The employees, or maybe the representative, would be able to compare the
incidents to determine whether punishment was being administered arbitrarily or
discriminatorily.

The board also claimed the nonunion representative, as opposed to a union shop
steward, would not have the experience or training necessary to enable him/her to
elicit facts from the employee in an effort to assist the employer. In its decision,
the board did not even leave open the possibility that the coworker would be able
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to serve such a function. Even without training, the coworker would provide
security to an employee who is probably very nervous during the investigatory
interview. However, if the coemployee representative could support the
employee, it is quite possible that the employee would be able to produce facts that
could help the employer. Also, an employee may be more apt to speak to “one of
his own,” a coemployee, someone who knows what s/he is going through and
is on his/her side. In addition, as Professor Morris pointed out, if nonunion
employees are prohibited from eliciting the assistance of a coemployee, the
employees will never gain the experience necessary to help each other. In this
case, it will be less likely that employees will solicit the assistance of a
coemployee [1, p. 1747]. The board’s holding will just worsen as the nonunion
employees’ opportunity to find coworkers who could adequately serve to preserve
their rights during an investigatory interview, decreases. It seems obvious that the
board’s rationale was conclusory at best, and insufficient to support its rejection of |
the Weingarten rule in the nonunion workplace.

Nonunion employees are being denied the right to third-party representation
solely because they have not engaged in one type of concerted activity—union
organization. As has been pointed out, section seven does not discriminate in this
manner; however, the board did in DuPont III. Nonunion employees need third-
party representation at investigatory interviews for the same reasons as union
employees. The nonunion employee may, in fact, be in greater need of repre-
sentation by a coworker.

Unlike the union employee, the nonunion employee must look out for his/her
own rights. After an investigatory interview, it will be the employee/s word, often
disgruntled or displeased after the interview, against that of the employer. If,
however, a coworker was present, s’/he could report the details of the exchange to
all employees. The employees as a group, the workplace, could then compare the
employer’s conduct and the punishment and treatment of employees. In the union
workplace these interviews are better recorded and documented, but in the non-
union workplace word of mouth is the only way for employees to keep track of
arbitrary and unjust employee treatment. It might be argued that this is the ideal
workplace, that this informal reporting will not go on. While this may be true, it is
mere speculation, as was the board’s conclusion in DuPont III. If the option is
available, employees may take it and begin an informal system of reporting and
monitoring. At the very least, the employer will be aware the employees are
watching his/her conduct and they may, if they choose, bring a witness to observe
the interview and report its result and procedure to the workplace. The witness—
reporter rationale is not the only support for the argument.

In addition, the coworker could assist the employer in eliciting facts from a
nervous, overpowered employee. As the subject of an investigation, or a part of an
investigation, the employee may be unable to respond to the employer’s questions.
In this case the employer’s efforts would be frustrated and the employee would be
subject to continued questioning as the employer strives to get to the bottom of an
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incident. Also, an employee subjected to the employer—employee power
imbalance may be unable to recognize an invasion of his/her privacy or afraid
to raise an objection. The coworker would serve to relax the employee. The
employee would realize there is someone present who is on his/her side, someone
who is there to foster equality. The presence of a coworker at these interviews is
essential to fairmess in the workplace as well as for the maintenance of an
employee’s privacy rights.

The board has applied the section seven requirements differently [1,
pp. 1712-50]. In this case, the board never confronted the different application as
it choose not to apply the mandatory requirements of section seven. The next
“third-party representation for nonunion employees” case must confront the issue
and consider the amount of fairness due nonunion employees. Professor Morris
added that section seven’s more important focus is preorganizational activity
{1, p. 1751]. If employees are not protected at this phase, how can they ever
assemble in order to form a union? At the preorganizational stage employees are
most susceptible to employer pressures. The well-informed and alert employer
could use this pressure and the disregard of section seven’s application in the
nonunion workplace as a means of preventing union formation {1, pp. 1751-52].
Section seven is admittedly (even for the DuPont IIl board) the purpose of
section seven.

CONCLUSION

Nonunion employees are entitled to the protections of section seven of the
NLRA. They should not be deprived of the section’s protection merely because
they chose to engage in nonunion, yet concerted activity. In addition, the non-
union employee has a greater need for representation than the union employee. In
the nonunion workplace, the power imbalance between employees and employers
is greater than in the union workplace, where collective bargaining is in place and
shop stewards police the workplace. The board’s decision in DuPont I11 is not only
flawed, legally and factually, but unfair. The board discriminated against the
nonunion employee by depriving her of the right to request the presence of a
coworker at an investigatory interview. Nonunion employees must be afforded the
protection provided by section seven; they must be allowed to have third-party
representation to the same extent as union employees.

The rights of nonunion employees should be the same as those of union
employees, as identified in Weingarten, including the limitations imposed therein.
However, the right to third-party representation for union, and nonunion
employees must be expanded somewhat. Employers should advise and encourage
union and/or coworker representation at investigatory interviews. In addition,
the interview should not be scheduled until the representative has been notified,
has briefly consulted with the employee, and has consented to be present at
the interview. Without these additional requirements, the “right” to third-party
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representation can be avoided by employers. Only after these extensions can the
right be fully enjoyed without the fear of reprisal. Employees would realize the
significance of the right and the employer’s acceptance of the employees’ right to
mutual aid and protection,
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