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ABSTRACT 
This is a comparative analysis of the laws of sexual harassment between 
Canada and the United States. American courts have tended to display a 
reluctance in dealing with employer liability, while the sheer volume of 
complaints before American courts have forced them to directly confront 
issues of standards of proof not yet in issue in Canada (i.e., the "reasonable 
woman" test which address power imbalances by focusing on the 
complainant's perspective, etc.). 

The article introduces the topic through acknowledging the increased 
public interest and awareness of sexual harassment, and then provides a brief 
historical over-view of the law in Canada and the United States. Topics focus 
on actionability, legal definition of sexual harassment, employer liability, 
co-worker harassment, administrative structure, and remedy. Differences 
between the countries are identified. These differences form the basis for what 
lessons the two countries can learn from each other. The conclusion focuses 
on how the courts of the two countries can continue to develop sexual 
harassment laws in a positive and meaningful way. 

The Hill-Thomas hearings raised public awareness of sexual harassment not only 
in the United States, but also in Canada. Numerous studies in both countries 
confirm that sexual harassment is persisting behavior [1]. Yet it has been only over 
the past several years that Canadian women have started to challenge such con
duct as discrimination on the basis of sex pursuant to various anti-discrimination 
statutes [2]. American women began this challenge in the mid-1970s. 

Accordingly, the law has rapidly developed and continues to develop in both 
countries. American courts have tended to display early in their course a conser
vatism in according liability to employers that contrasts with the Canadian judicial 
delineation of sexual harassment as harassment through power abuse. On the other 
hand, the sheer volume of complaints before American courts has forced them to 
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directly confront issues of standards of proof not yet in issue in Canada, such as 
the "reasonable woman" test, which address power imbalances by focusing on the 
complainant's perspective. 

HISTORICAL OVERVIEW 

As in the United States, the first Canadian complainants' cases were unsuccess
ful. The same issues arose in both countries: does sexual harassment constitute 
discrimination on the basis of sex; is an employer liable for the sexual harassment 
by its employees toward other employees; does an employer's knowledge of such 
conduct affect liability; does the plaintiff need to show tangible loss to succeed in 
a claim of the sexual harassment? [3] Eventually, the supreme courts of both 
countries confronted these issues. 

LAW IN CANADA 

Act ionabi l i ty 

In the initial development of the law of sexual harassment, the tone of some 
Canadian cases was not unlike that in the early American cases [3]. Justices 
Huband and Twaddle of the Saskatchewan Court of Appeal confused sexual 
attraction with sexual harassment in Janzen v. Platy Enterprises Ltd. [4] prior to 
its reversal by the Supreme Court of Canada [5]. 

However, since Janzen [5], sexual harassment has been unequivocally judi
cially recognized as being discrimination on the basis of sex or gender. Further, 
now most Canadian statutes explicitly provide for protection against sexual 
harassment. 

Definit ion of Sexual Harassment 

The Canadian Supreme Court, like its American counterpart, has promulgated a 
very broad definition of sexual harassment: sexual harassment is as an abuse of 
power and constitutes any unwelcome behavior of a sexual nature. The Court 
quoted the American case of Meritor Savings Bank v. Vinson [6] with approval, in 
holding that it is: 

. . . unwelcome conduct of a sexual nature that detrimentally affects the work 
environment or leads to adverse job-related consequences for the victims of 
harassment. It is . . . an abuse of power. When sexual harassment occurs in the 
workplace, it is an abuse of both economic and sexual power. Sexual harass
ment is a demeaning practice, one that constitutes a profound affront to the 
dignity of the employees forced to endure it. By requiring an employee to 
contend with unwelcome sexual actions or explicit sexual demands, sexual 
harassment in the workplace attacks the dignity and self-respect of the victim 
both as an employee and as a human being. [5, at 1284] 
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The Canadian court is less concerned about the American categorization of 
sexual harassment as either tangible benefit or quid pro quo harassment, and 
hostile or offensive working environment harassment, because actionability is no 
longer an issue [5, at 1284]. The focus of a Canadian inquiry is centered around 
whether or not the particular conduct was "welcomed" by the complainant from 
the alleged harasser [7], and not around her "voluntariness" [6]. The analysis is 
fact-dependent, although general legal guidelines regarding determination of 
"welcomeness" have been established. For example, in Kotyk v. Canadian 
Employment and Immigration Commission [8] the tribunal adjudicated that 
avoidance of physical closeness, persistent social invitation or sexual conduct 
of a superior is tantamount to notice that the behavior is not welcome by the 
complainant. 

Employer Liabil i ty 

In Canada, the Supreme Court clearly defined employer liability as absolute. 
In Janzen [5] Justice Dickson adopted the Court's earlier decision in Robichaud 
v. Canada (Treasury Board) [9], wherein the Court considered the liability of an 
employer for sexual harassment under the federal Canadian Human Rights Act, 
where the harassment was committed by a foreman. The relevant Canadian 
Human Rights Act stated: 

7. It is a discriminatory practice, directly or indirectly, 
(a) to refuse to employ or continue to employ any individual, or 
(b) in the course of employment, to differentiate adversely in relation 

to an employee 
on a prohibited ground of discrimination. 

[emphasis added] 

The sole question that the Court dealt with was whether the sexual harassment 
could be attributed to the employer. 

Justice La Forest began by analyzing the statute itself in regard to its purpose 
and nature [10]. The Supreme Court had already held that the act was to be 
interpreted in a generous and liberal fashion befitting the "special nature" of the 
legislation, so as to advance the broad policy considerations underlying it. The 
legislation was described as "not quite constitutional," meaning that it incor
porates certain basic goals of our society [11]. He found that the purpose of the act 
was "to give effect" to the principle of equal opportunity for individuals by 
eradicating invidious discrimination. It was not aimed primarily at punishing 
those who discriminate. The act was essentially concerned with the removal of 
discrimination, as opposed to punishing anti-social behavior, and therefore the 
motive or intent of those who discriminate is not central to its concerns [11]. 

Accordingly, the Supreme Court found that theories of employer liability 
developed in the context of criminal law or quasi-criminal law are inappropriate: 
"These are completely beside the point as being fault-oriented, for, as we saw, the 
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central purpose of a human rights act is remedial—to eradicate anti-social condi
tions without regard to the motives or intention of those who cause them" [9, at 
91]. He also disposed of the argument that a tort-based vicarious liability approach 
is relevant by the same observation that it " . . . cannot meaningfully be applied to 
the present statutory scheme." He discerned that in torts liability is aimed at 
activities done within the confines of the job a person is engaged to do. This is 
distinguishable from sexual harassment that is not referable to what an employee 
is employed to do. Given the purpose of the legislation, of removing certain 
undesirable conditions in the workplace: 

. . . it would seem odd if under s. 7(a) an employer would be liable for sexual 
harassment engaged in by an employee in the course of hiring a person, but 
not be liable when that employee does so in the course of supervising another 
employee, particularly an employee on probation. It would appear more 
sensible and consonant with the Act to interpret the phrase "in the course of 
employment" as meaning work or job-related, especially when that phrase is 
prefaced by the words "directly or indirectly" [9, at 92]. 

He further supported his argument by reviewing the legislative remedies and 
noting that they were remedial in nature rather than punitive or liability oriented 
[12]. The Court found that the legislative emphasis on prevention and elimination 
of undesirable conditions, rather than on fault, moral responsibility, and punish
ment, argues for making the act's carefully crafted remedies effective. Justice 
La Forest then stated: 

Indeed, if the Act is concerned with the effects of discrimination, rather than 
its causes (or motivations), it must be admitted that only an employer can 
remedy undesirable effects; only an employer can provide the most important 
remedy—a healthy work environment [9, at 92]. 

He concurred with Justice Marshall, who was joined by Justices Brennan, 
Blackmun and Stevens, in Meritor Savings Bank v. Vinson concerning sexual 
discrimination by supervisory personnel: 

An employer can only act through individual supervisors and employees; 
discrimination is rarely carried out pursuant to a formal vote of a 
corporation's board of directors. Although an employer may sometimes adopt 
company-wide discriminatory policies violative of Title VII remedies, such a 
reinstatement and backpay generally run against the employer entity . . . [6, at 
2410-2411]. 

A supervisor's responsibilities do not begin and end with the power of hire, 
fire, and discipline employees, or with the power to recommend such actions. 
Rather, a supervisor is charged with the day-to-day supervision of the work 
environment and with ensuring a safe, productive workplace. There is no 
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reason why abuse of the latter authority should have different consequences 
than abuse of the former. In both cases it is the authority vested in the 
supervisor by the employer that enables him to commit the wrong: it is 
precisely because the supervisor is understood to be clothed with the 
employer's authority that he is able to impose unwelcome sexual conduct on 
subordinates [6, at 2410-2411]. 

Through this purposive approach, the Canadian Supreme Court concluded that the 
statute requires that employers be held liable for the discriminatory acts of their 
employees where those actions are "in some way related or associated with the 
employment" [6, at 11]. The Court held that the conduct of an employer is 
theoretically irrelevant to the imposition of liability, but may go to damages. 

National Differences 

The difference in accordance of liability between the Supreme Court of the 
United States and that of Canada is significant. In Meritor the American Supreme 
Court declined to issue a "definitive rule on employer liability" and rejected both 
the court of appeal's rule of automatic liability and the employer's submission that 
notice is always required 1. Given that no "definitive rule" has been embraced, 
American courts may wish to utilize the Canadian approach of broad and liberal 
interpretation of Title VII of the Civil rights Act of 1964 [13], rather than 
restricting themselves to compartmentalization of these laws into traditional areas 
of tort or criminal law. In other words, American courts should be willing to 
embrace and promulgate human rights laws as constituting an independent area of 
law with special rules of interpretation supporting the fundamental importance of 
these laws. They should depart from confining themselves to inapplicable prece
dents from other areas of law, such as vicarious liability in tort law and organic 
theories of liability in corporate law. Rather, in the Canadian tradition, human 
rights laws should be judicially recognized as being laws governing private 
relations that are akin to constitutional laws protecting constitutional rights and 
liberties. Accordingly they should be given broad and liberal interpretation. 

Co-worker and Non-employee Harassment 

In Canada the issue of employer liability for co-worker and non-employee 
harassment is not entirely resolved. However, it is submitted that through the 
broad purposive Canadian approach of holding the employer liable for ensuring 
that employees do not abuse power (either real or perceived) courts will accord 
liability to the employer in such cases. 

'"There are a number of decisions that state that in quid pro quo sexual harassment cases the employer 
is directly liable for employee acts irrespective of whether it had knowledge or had approved the 
conduct, e. g., Dibernardo v. Waste Management Inc. of Florida ( ) 838 F. Supp. 567. 
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For example, in Janzen [5] Chief Justice Dickson held the corporate 
employer/manager liable for a cook with supervisory duties, held out by the 
management as having control over the firing of employees. The Supreme 
Court held that the actions of the harasser were "work related" [14]. "It was the 
employer's responsibility to ensure that this power was not abused. This it clearly 
did not do, even after the appellants made specific complaints about the harass
ment" [5, at 1294]. 

It is heartening to see positive developments from lower courts and boards 
following the "broad and liberal" interpretation directives of the Supreme Court. 
For example, in Wiligan v. Wendy's Restaurants of Canada Inc. [15] the British 
Columbia Council of Human Rights rejected the argument that the employer was 
not liable for the sexually harassing acts of a non-supervisory co-worker. It held 
the employer liable for the acts of the co-worker for poisoning the work environ
ment and found support from the Janzen decision, wherein the Supreme Court 
questioned the validity of the distinction between quid pro quo and hostile en
vironment harassment. Recently Thessolinki Holdings Ltd. v. Saskatchewan 
Human Rights Commission [16] has confirmed employer liability for the acts of a 
co-worker based on the liberal judicial writing of the Supreme Court. Skelly v. 
Re-Max Realty [17] further expanded the ambit of liability. It held that the 
arrangement between a realtor and her real-estate company, whereby she received 
100 percent of the commission but had to pay certain annual and monthly fees, 
was one of "employment" within the meaning of the relevant British Columbia 
antidiscrimination statute. It was also held that the relationship between two 
realtors not economically related to each other was nonetheless one encompassed 
by the statute: ". . . the fact that Karp [second realtor] is not the Complainant's 
employer does not preclude him from occupying a position of power vis-a-vis the 
Complainant" [17, at 14]. 

Administrat ive Structure and Remedy 

In Canada pursuant to the constitutional division of powers between the federal 
and provincial governments, both levels of government have enacted civil rights 
legislation in their respective spheres. Most administrative structures operate on 
a complaint-driven basis, wherein a complainant lodges a complaint with the 
relevant office. Thereafter the officer investigates and attempts to resolve the 
issues either formally or informally. If settlement is not possible, the complaint is 
reviewed by the commission, which may find sufficient evidence to warrant 
directing the complaint to a quasijudicial administrative body for determination. 
The commission becomes a party to the complaint, and provides inhouse special
ized legal counsel to act for the complainant before the tribunal or board. Accord
ingly, the complainant does not have to carry legal costs as she may have to in 
some cases in the United States. 
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While the American Civil Rights Act of 1991 provides that a complainant 
may recover compensatory and punitive damages [18] in addition to prevailing 
party and other costs, the Canadian complainant rarely receives large general 
damage awards. She is entitled by statute to an award of lost wages and other 
remedial actions (such as the posting of a sexual harassment policy at the 
workplace). Unfortunately, general damage awards are relatively small in size 
even in jurisdictions where they are clearly available by statute [19]. In other 
jurisdictions there has been a questioning of the very ability of boards to aware 
general damages [20]. This is particularly troublesome because the Canadian 
administrative process forecloses a private civil suit of sexual harassment [21], 
although a parallel civil action for wrongful dismissal and/or sexual assault, which 
has potentially larger damage awards, can proceed. In practice, the respondent 
asks for an absolute waiver of liability regarding any settlement negotiated by the 
commission with respect to a claim of sexual harassment. The respondent can 
thereby force the complainant to waive other civil actions with potentially larger 
monetary claims if the complainant chooses to act only through the commission. 

The Canadian administrative structure, which provides an educational and 
advocacy mandate to the enforcing commissions, is accessible to complainants. 
However, Canadian legislators need to review American provisions of damage 
awards, in order to entrench appropriate remedies. 

LESSONS FOR CANADA FROM RECENT 
DEVELOPMENTS IN AMERICAN LAW 

Recent American court decisions are reflecting increasing judicial sensitivity to 
the factual and evidentiary problems of sexual harassment cases. Canadian courts 
have imputed an element of constructive knowledge to the harasser in the require
ment that a "reasonable person" should have known that the behavior was unwel
come [22]. Although some Canadian commentators have called for the use of a 
"reasonable victim" standard [23] American courts have already moved to a 
"reasonable woman" standard. In Ellison v. Brady [24], the court stated that in 
"evaluating the severity and pervasiveness of sexual harassment, we should focus 
on the perspective of the victim". It held that a female plaintiff states a prima facie 
case of hostile environment sexual harassment when she alleges conduct a 
reasonable woman would consider sufficiently severe or pervasive to alter 
the conditions of employment and create an abusive working environment. In 
Robinson v. Jacksonville Shipyards [25] the court acknowledged that there are 
significant differences in perceptions between men and women as to what con
stitutes sexual harassment. In this case the female complainant alleged harassment 
due to the number of calendars portraying females (nude or seminude) in provo
cative positions; lewd, suggestive, and offensive behavior and language of co
workers and supervisors; and the failure of management to respond to her com
plaint. Expert evidence was led that such materials and conduct "sexualize" the 
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workplace and reinforce the view that women are sexual objects, and further that 
women are more significantly affected by the "sexualization" of the workplace 
than men. Expert evidence was also led that coping mechanisms include denial of 
the behavior, absenteeism, apparent acceptance of the behavior, and further that 
sexual harassment affects women more adversely than men [26]. Given that 
differences in perception are often attributed to differences in power or perceived 
power, it is hoped that Canadian courts will be prepared to utilize such a standard, 
as well as to hear and accept such expert evidence. 

CONCLUSION 

Canadian courts have taken a "near constitutional" view of civil rights legis
lation and have identified sexual harassment as an abuse of power [27]. This 
recognition has impacted not only on the court's definition of sexual harassment, 
but also on the issue of employer liability, which remains unresolved in the United 
States. American courts have not traditionally utilized Canadian case law; how
ever, the value of considering extrajurisdictional authority is clear [28]. American 
courts can broaden their approach and utilize an approach wherein civil rights 
legislation is given special contextual consideration akin to constitutional laws. 
Indeed, the greatest risk of discriminatory actions does not necessarily come from 
the government, but rather from the private sector. 

On the other hand, Canadian courts have very often referred to American 
jurisprudence in developing Canadian law. American damage awards and 
American civil rights cases and legislation should continue to be studied by 
Canadian courts and Canadian legislators. On the evidentiary front, Canadian 
courts ought to embrace the American "reasonable woman" standard, because it 
implicitly reflects the view of both countries that sexual harassment is a form 
of power abuse. 

Β. Α., L.B., L1 .M., Alberta Bar, Author of The Annotated Canadian Human Rights 
Act, 1994, Carswell Thompson Publishing, and Former Commissioner to Alberta 
Human Rights Commission. 
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