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ABSTRACT 

In its 1987 Misco decision, the Supreme Court indicated that arbitrators under 
collective bargaining agreements have broad discretion to reject "after-
acquired" evidence. In its 1995 McKennon decision, however, the Court 
decided that the courts must accept such evidence in cases brought under the 
Age Discrimination in Employment Act. Arbitrators considering the impact 
of McKennon on their procedures must first recognize that the "after-
acquired" label is a misnomer. They should focus not so much on when 
evidence is acquired as on the policies and purposes underlying the arbitration 
systems in which they function. One probable result is that arbitrators 
appointed under individual contracts of employment are more likely to admit 
this evidence than those appointed under collective agreements. 

A major reason m a n y workers value be ing represented by a union is that their 
col lect ive barga in ing agreement protects them from arbitrary firing. W h e n a 
worke r is d i scharged and bel ieves the firing was wrongful , that worke r m a y file a 
g r ievance in protest . If the union finds meri t in the protest , it will pursue the issue 
th rough the gr ievance process es tabl ished by the col lect ive agreement . If the 
mat ter is not reso lved through face-to-face negot ia t ion, an arbi trator m a y be 
cal led in to dec ide whether the discharge was for "good c a u s e " [1]. At t imes 
an employe r will fire an employee for one reason, but later d iscover another 
al legedly sufficient cause for firing the s ame worker . T w o types of issues then 
emerge . T h e first is for the arbitrator. Should s/he cons ider this "af ter-acquired 
ev idence" of e m p l o y e e misconduct , and for wha t purposes? T h e second confronts 
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a cour t that is asked to enforce an award based on that arbi t ra tor ' s dec is ion . Is 
the award entit led to enforcement? 

After-acquired evidence prob lems in employee discharge cases have been 
before the S u p r e m e Cour t twice in the last decade . In 1987, in United Paper-
workers International Union v. Misco, Inc. [2] , the S u p r e m e Cour t enforced an 
arb i t ra tor ' s award , including an order to reinstate a d ismissed employee , in a case 
in which the arbitrator refused to cons ider ev idence of drug use acquired by the 
emp loye r after the disputed firing. T h e C o u r t ' s decis ion over turned hold ings by 
bo th the district court and the Fifth Circuit that the award should not b e enforced 
because it required the employe r to reinstate a worker w h o m the emp loye r 
reasonably j u d g e d to be a drug user to a j o b involving the operat ion of dangerous 
mach inery . M o r e recent ly, in McKennon v. Nashville Banner [3] , the Cour t ru led 
that in an action for wrongful d ischarge brought under the A g e Discr imina t ion in 
E m p l o y m e n t Act [4] a federal court should admit ev idence of employee miscon
duct uncovered after a discharge, but not as a total bar to liability. This ev idence 
is relevant for more l imited purposes , such as deciding what might const i tute 
an appropria te r emedy . In particular, the C o u r t ' s opinion indicates re ins ta tement 
is not a proper r emedy if the employe r proves the af ter-discovered misconduc t 
was such that it wou ld have led the employe r to dismiss the worker in the first 
p lace [5]. 

T h e two decis ions are clearly not in direct conflict. For gr ievance arbitration to 
he lp foster peace in the workplace as a substi tute for str ikes, the arbitrat ion 
process needs to yield a result that is a lmost a lways final. Arbi t ra t ion awards that 
languish in enforcement proceedings for months or years are not l ikely to find 
favor with workers . This need for finality in labor arbitrat ion has long led cour ts 
to enforce arbi t rators ' awards with which the enforcing tribunal might d isagree if 
it r eexamined the ev idence and the agreement independent ly [6]. N o such con
cern for fostering an al ternative sys tem for resolving disputes is present when a 
cour t itself applies the various public laws banning discr iminat ion; there the 
under ly ing concern is to seek a result consis tent with congress ional intent. 
Moreover , in the statutory context , the higher federal courts are charged with the 
responsibi l i ty of correct ing the errors of lower cour ts ; the rul ings of arbitrators, 
on the other hand, are general ly not subject to correct ion. A court m a y refuse to 
enforce an arbi t ra tor ' s award if the arbitrator exceeds his /her authori ty, or dis
penses a personal brand of industrial jus t ice without re lying on the contract , but 
may not refuse to enforce it s imply because the arbi t ra tor ' s weight ing of the 
ev idence or reading of the contract seems to the court clearly wrong . 

Whi l e the decisions in Misco and McKennon do not conflict, the different 
rul ings about the re levance of after-acquired ev idence d o suggest that arbi trators 
m a y in some instances wish to think again about the matter . For courts asked to 
enforce awards , the issues may b e c o m e particularly vexing because of a third 
S u p r e m e Cour t decision. In Gilmer v. Interstate/Johnson Lane Corp. [7] , the 
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Cour t he ld it is p roper for an individual e m p l o y e e to agree to submi t ques t ions of 
the appl icat ion of publ ic l a w — i n that case , as in McKennon, the A g e Discr imina
t ion in E m p l o y m e n t Act [4 ]—to final and b inding arbitrat ion. (No union was 
involved in Gilmer.) In such a case , bo th the integrity of the a l ternat ive d ispute 
resolut ion sys tem as a means of br inging a cont roversy to an end and the sub
stant ive correctness of the decis ion as an interpretat ion and appl icat ion of con
gress ional wil l are involved. 

Before turning to a rguments for and against receiving this proof, it should b e 
pointed out that the phrase "after-acquired ev idence" itself is mis leading . It is 
often not so m u c h when ev idence is obta ined that mat ters , bu t whe the r the 
just i f icat ion the employe r offers for a d i scharge or for discipl ine differs from 
what the emp loye r originally announced . Take , for example , a case in which a 
worker is fired for fighting on the j o b . At the t ime of the d i scharge the c o m p a n y 
has taken s ta tements from two eyewi tnesses to the fight. After a g r ievance is 
filed, m a n a g e m e n t dec ides to solidify its case and obtains addi t ional s ta tements 
f rom two m o r e wi tnesses to the fight. At the arbitrat ion hear ing, the or iginal two 
wi tnesses are unavai lable , so the c o m p a n y calls two of the persons w h o s e 
s ta tements were first taken after the d ischarge . It is hard to envis ion an arbitrator 
exc luding such ev idence . T w o just i f icat ions for admit t ing are part icularly tel l ing: 
1) At the t ime of the d ischarge , the emp loye r has already conduc ted an invest i 
gat ion wi th real substance , and 2) one is talking about the s ame fight that was the 
subject of e m p l o y e r - u n i o n discussion all a long. Nei ther union nor e m p l o y e e 
has been prejudiced in prepar ing the case [8]. A different si tuation would 
exist, however , if, when the company in terviewed the addi t ional wi tnesses , 
o n e expressed satisfaction that the employee was fired because the d i scharge 
worke r was a coca ine user whose drug habit imper i led the safety of the 
workp lace . N o w a whol ly separate reason for d ischarge has c o m e into the pic ture , 
and it is this sort of newly acquired ev idence that causes p rob lems . "Addi t iona l 
m i sconduc t " ev idence migh t in some ways be a better te rm. T h e phrase "after-
acquired e v i d e n c e " is useful in one way , however . It d is t inguishes a si tuation in 
which an employe r is aware of more than one ins tance of ser ious misconduc t at 
the t ime of firing and chooses to rely on fewer than all of the poss ible reasons for 
d ischarge . This raises a waiver or es toppel issue (discussed briefly be low) that is 
not present w h e n the ev idence first c o m e s into the e m p l o y e r ' s hands after the 
d ischarge . 

T h e fol lowing section art iculates familiar a rguments for accept ing and reject
ing proof of af terdiscovered misconduct . T h e next sets out in greater detail the 
ra t ionales for the three S u p r e m e Cour t decis ions . T h e art icle then turns to a 
related p r o b l e m — t h e acceptance or rejection of ev idence of pos td i scharge con
d u c t — a s a m e a n s of further sharpening our unders tanding of the values that 
c o m p e t e in this context . T h e concluding section suggests poss ible resolut ions of 
s o m e of the issues. 
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ARGUMENTS FOR REJECTING AND ADMITTING EVIDENCE 
OF ADDITIONAL REASONS TO DISCHARGE 

Reasons to Reject After-Acquired Evidence 

T h e protect ion from arbitrary discharge a union-represented e m p l o y e e gets 
unde r a col lect ive barga in ing agreement is both substant ive and procedura l . O n 
the substant ive side, the usual col lect ive agreement replaces the c o m m o n law rule 
that an employe r may d ischarge an at-will employee for good reason, bad reason, 
or no reason at all with the requi rement that a d ischarge b e for sufficient cause 
[9] . This substant ive change in the appl icable rule is impor tant in and of itself. 
Rough ly a third of all reported labor arbitration cases involve d ischarges ; union-
represented gr ievants prevail in a significant propor t ion [10] . T h e substant ive 
change would , however , be m u c h less important if it were not for the procedura l 
changes that accompany it. In the usual case , the burden of proof is on m a n a g e 
men t to p rove there was indeed " c a u s e " for the firing. Moreover , the e m p l o y e e 
need not retain counsel or represent his/her own interest; the union will p rov ide 
representat ion. The gr ievance-arbi t rat ion procedure , whi le far f rom cost less , is 
cheaper and quicker than going through the courts [12] . 

L a b o r arbitrators apprecia te that both substant ive and procedural fairness are at 
issue in d ischarge cases b rought under col lect ive agreements [13] , and it is the 
concern with procedural fairness that has led m a n y ei ther to reject after-acquired 
ev idence entirely, or to limit its use sharply. T h e a rgument proceeds roughly 
along these l ines: If the employe r is l imited to d ischarge for cause , then bas ic 
fairness requires that whe ther the employe r had good cause to d ischarge a 
gr ievant be judged as of the t ime the discharge decision was made . T o al low the 
emp loye r to br ing in ev idence of misconduct that the emp loye r has uncovered 
only after the firing means that the inadequacy of the e m p l o y e r ' s initial invest iga
tion is insulated from chal lenge . S ince the gr ievance/arbi t rat ion process is the 
only means available to control the jus tness of that invest igat ion, arbitrators 
should not admi t after-acquired ev idence . T o cons ider such proof even for the 
purpose of l imit ing the remedy is wrong , since reducing the cost of the 
e m p l o y e r ' s wrongful act also reduces the incentive for the employe r to inves
tigate properly and m a k e better j u d g m e n t s in the future. 

Other a rguments for rejecting this evidence emphas ize the nature of the arbitra
tion proceed ing as an informal, less-drawn-out proceeding than a trial. By us ing 
the t ime of d ischarge as a guide to what ev idence to consider , the arbitrator has a 
c lear "br ight l ine" test for re levance and material i ty. Moreover , it permi ts the 
part ies to focus their preparat ion and their presentat ions and lessens the l ikeli
hood that the union will seek a cont inuance on the g rounds of surprise. 

In the most ex t reme c a s e — w h e n the addit ional reason for d ischarge is 
not relied on by the employer until the arbitration hear ing—there is a jur i sd ic
tional reason for refusing to deal with this proof [14] . Arbi trat ion is, after all, a 
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consensua l p rocess . T h e disputes the union and employe r have agreed to arbi trate 
are those that have g o n e through the gr ievance process , so there has been a 
possibi l i ty to resolve them through discuss ion. If an issue has neve r been ra ised 
until arbitrat ion, it is hard to see h o w the union has agreed to submi t it to the 
arbitrator. T h e Misco arbitrator was faced with roughly this sort of si tuation. 

In more formalistic terms, it is somet imes possible to m a k e out an a rgumen t 
based on wa iver and es toppel pr inciples . W h e n an emp loye r tells an e m p l o y e e 
that s/he is fired for specific reasons , the employe r by implicat ion also tells the 
emp loyee : " Y o u r other faults are not of concern to us , nor do w e need look any 
further for a reason to fire you ." On this basis , the employe r can b e said to wa ive 
its pr iv i lege to seek further reasons for the firing. Whe the r it is fair to imply such 
a wa iver is obvious ly open to quest ion. This sort of reasoning can b e used wi th 
greater force in a slightly different sort of case, o n e in which an employe r has 
in its hands ev idence of more than one possible cause for d ischarge and chooses 
to rely on only o n e [15] . Put in es toppel terms, the e m p l o y e r ' s stated reason 
for firing consti tutes a representat ion on which the d ischarged worker and that 
w o r k e r ' s un ion rely in deciding whether to seek redress or not. If the stated reason 
is not the " t rue" basis for d ischarge (asserted at the arbitrat ion hear ing) , the 
e m p l o y e e has been significantly ha rmed by relying on the earl ier representa t ion. 
Unde r this approach, the "de t r iment" suffered by the e m p l o y e e (and to s o m e 
extent by the union) occurs a lmost immedia te ly after the reason for d ischarge 
is announced . 

These a rguments do not apply with equal force, however , to all ev idence of 
past misconduc t that is not directly referred to at the t ime of dismissal . If an 
e m p l o y e e has a general ly poor r ecord—episodes of tardiness , warn ings about 
at t i tude p rob lems , repr imands for lackadaisical per formance , and so o n — n e e d a 
firing for one m o r e instance of misconduct stand or fall on that one ins tance 
a lone? M a n y arbitrators routinely admit proof that an e m p l o y e e ' s past record is 
bad, wi thout regard to whether the stated reason for d ischarge given at the t ime of 
the firing says anything about that prior record or not [16] . In this ins tance , there 
is no a rgumen t that the employee is unfamiliar with past misdeeds , and if the 
c o m p a n y has kept records of poor prior history and shared these with the union 
dur ing the gr ievance procedure , the union also has no "surpr i se" a rgumen t avai l
able to it. 

Reasons to Admit After-Acquired Evidence 

Arbitrators w h o favor admit t ing after-acquired ev idence argue that not to do so 
is both unreal is t ic and inefficient [17] . 

T h e rejection of such ev idence is unrealist ic, it is said, because it fails to g ive 
adequate considera t ion to two significant interests: the interest of the emp loye r in 
having a competen t , honest , and reasonably behaved workforce , and the interest 
of o ther employees in having an acceptable fellow employee . If, for example , a 
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pos td ischarge invest igat ion reveals the fired worker concealed a his tory of violent 
conduc t in past j o b s , ei ther by giving false answers on the j o b appl icat ion or by 
bul ly ing others , they reason, it is surely appropr ia te for the arbitrator to cons ider 
whe the r such a person should be returned to the work ing area [18] . T o ignore 
such ev idence subjects fellow workers to potential ly ser ious hazards . It is a lso 
unreal is t ic to expect that non lawyer supervisors w h o prepare the s ta tement of 
reasons for firing will g ive in detail every i tem of misconduc t that has led to 
the decision. 

It is inefficient to reject this evidence because the employer remains entitled to 
cons ider it in deciding whether to fire the worker again after re insta tement . Tha t 
was the pattern in Chrysler Motors Corp. v. International Union, Allied Industrial 
Workers of America [19] . The series of events in that case began when Chrys ler 
decided to fire a male forklift operator for sexually harass ing a female coworker . 
T h e opera to r ' s union filed a gr ievance and whi le it was being processed , 
Chrys le r ' s invest igat ion cont inued. W h e n the case was ul t imately presented to an 
arbitrator, Chrysler offered proof that on four other occas ions , in addit ion to the 
one that led to his firing, the operator had engaged in harassment of female fellow 
workers . T h e arbitrator refused to consider the ev idence on the grounds that it 
could not have been the basis for the d ischarge since Chrys ler was unaware of it 
at the t ime of the firing. The arbitrator found the discharged worker had, in fact, 
engaged in the s ingle act of harassment that was the basis for the d ischarge , but 
that the incident did not justify so severe a sanction. T h e award reduced the firing 
to a suspension and ordered the employe r to reinstate the d ischarged worker . 
Chrysler sought to have the award set as ide on public policy g rounds , but the 
district court , cit ing Misco, held that the award was entit led to enforcement [20] . 
Whi le the appeal of that ruling was in effect, Chrysler wrote the forklift operator , 
informing h im that he was to be reinstated and that at s o m e point dur ing his first 
day back at work, he would be fired again, on the basis of the addit ional incidents 
of harassment uncovered dur ing the pos tdischarge invest igat ion. T h e Seven th 
Circuit upheld the district cour t ' s decis ion to enforce the original arbitrat ion 
award , but refused to hold that the " s econd" firing was in con tempt of the 
enforcement order. S ince the arbitrator had refused to cons ider the ev idence of 
the addit ional acts of harassment , the cour t reasoned, this ev idence const i tu ted a 
new ground for d ischarge that Chrysler was entitled to weigh in deciding whether 
to keep the "re ins ta ted" worker on the j o b . 

THE RATIONALES OF MISCO, McKENNON AND GILMER 

The Misco Rationale 

T h e gr ievant in Misco was discharged because he was found by pol ice in the 
e m p l o y e r ' s parking lot in the back seat of another p e r s o n ' s car; there was 
mar i juana s m o k e in the air and a l ighted mari juana cigaret te in the front ashtray. 
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A c o m p a n y rule forbade having drugs on the e m p l o y e r ' s p remises . T h e dis
charged worker filed a gr ievance c la iming his terminat ion was not for ju s t cause . 
T h e pol ice , w h o had apprehended the grievant , found mari juana g leanings in the 
g r i evan t ' s o w n car short ly after his arrest. T h e employe r was unaware of this 
finding at the t ime of the discharge, but learned of it later, a few days before the 
arbitrat ion hear ing on the discharge gr ievance . T h e arbitrator refused to admit 
ev idence of this finding of mari juana gleanings in the gr ievant ' s o w n vehicle . 
T h e just if icat ion for this rejection, quoted in a footnote to the eventua l Supreme 
Cour t opinion was : 

One of the rules in arbitration is that the Company must have its proof in hand 
before it takes disciplinary action against an employee. The Company does 
not take the disciplinary action and then spend eight months digging up 
supporting evidence to justify its actions. . . . Who knows what action the 
Grievant or the Union would have taken if the gleanings evidence had been 
made known from the o u t s e t . . . [2, at 33]. 

T h e arbitrator found the company had not carried its burden of proof in d e m o n 
strating that the gr ievant had in fact been in possession of mari juana on its 
p remises , based on proof of the cigaret te in the front ashtray incident . H e there
fore ordered the c o m p a n y to reinstate the gr ievant to his posi t ion as an operator 
of hazardous machinery . 

T h e emp loye r filed an action in federal district court to vacate the award , 
a rguing that to reinstate a drug user to a posit ion in which he would opera te 
dange rous mach inery was against publ ic pol icy. T h e court granted the e m p l o y e r ' s 
reques t and a divided panel of the Fifth Circuit affirmed [21] . T h e majori ty 
opin ion in the court of appeals held that the ev idence of the finding of mar i juana 
g leanings taken with the ev idence of the "front ash t ray" incident clearly 
demons t ra ted the gr ievant had violated the c o m p a n y ' s rule against on-premises 
drug possess ion. T h e panel further reasoned that the only reason the arbitrator did 
not so find was a "na r row focus" on the g r i evan t ' s procedural r ights [21 , at 7 4 3 ] . 
T h e panel also held that to order re ins ta tement of a person w h o was clearly a 
drug user to a posi t ion in which he would opera te dangerous mach inery violated 
publ ic pol icy. 

T h e S u p r e m e Cour t reversed [2]. T h e Cour t held that under its earl ier decis ion 
in United Steelworkers of America v. Enterprise Wheel & Car Corp. [6] the 
courts are not to overturn the factfindings of arbitrators s imply because the court 
finds that factfinding to b e improv iden t—or even silly [6, at 38 ] . M o r e impor tan t 
to this d iscuss ion was the C o u r t ' s ho ld ing that the cour t could not 

refuse to enforce the award because the arbitrator, in deciding whether there 
was just cause to discharge, refused to consider evidence unknown to the 
Company at the time [the grievant] was d ischarged. . . . This, in effect, was a 
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construction of what the contract required when deciding discharge c a s e s . . . . 
And it was consistent with our decision in John Wiley & Sons v. Living
ston . . . that when the subject matter of a dispute is arbitrable, "procedural" 
questions which grow out of the dispute and bear on its final disposition are to 
be left to the arbitrator [6, at 40]. 

T h e Cour t also pointed out that the "publ ic po l icy" on which the court be low had 
rel ied was not a specific statute or regulat ion, but ra ther a general ized not ion of 
wha t const i tutes the public interest. This is not, therefore, l ike a case in which an 
emp loye r is ordered to put back on the public streets a dr iver w h o has lost h is /her 
d r ive r ' s l icense. 

The McKennon Rationale 

Chris t ine M c K e n n o n worked for a newspaper for thirty years prior to being 
fired. For some t ime before she lost her j o b she had suspected her age was a factor 
we igh ing against her and that she was therefore more likely to be selected for 
d ischarge than younger workers . As a precaut ion against this, she copied a 
n u m b e r of confidential documen t s concern ing the n e w s p a p e r ' s financial cond i 
tion, document s to which she had access because of her posi t ion in the c o m p 
trol ler ' s depar tment . She was , in fact, charged with the task of des t roying these 
documents . After she was fired, she c o m m e n c e d an action against her former 
employe r charging discr iminat ion in violation of the Age Discr iminat ion in 
E m p l o y m e n t Act ( A D E A ) [4] . Dur ing preparat ion for trial, the emp loye r learned 
whi le deposing M s . M c K e n n o n that she had copied the documents . In its sub
sequent mot ion for summary judgmen t , the employer urged that it was entitled 
to j u d g m e n t because this copying was itself a sufficient cause for d ischarge . 
T h e trial court accepted the employe r s ' a rgument (credit ing the affidavit of the 
n e w s p a p e r ' s chief execut ive that this copying would lead to d ischarge in virtually 
any si tuation). The district cour t ' s grant of summary j u d g m e n t was upheld by the 
Sixth Circuit , but a unan imous Supreme Cour t reversed [3]. 

Just ice K e n n e d y ' s opinion emphas ized heavily the object ives of the A D E A : 
1) deterrence, i.e., e l iminat ion of age (over 40) as a characteris t ic to b e cons idered 
in de termining which employee to fire (or to deny promot ion or o therwise to 
p lace at a d isadvantage) ; and 2) compensa t ion , i.e., the congress ional desire that a 
worker w h o has suffered d isadvantage due to age should be m a d e who le for the 
losses that worker has exper ienced. T o rule as the district court had would 
undercut both these object ives, s ince an employe r that had unlawfully used age as 
a negat ive factor in mak ing a decision would escape wi thout liability because of 
the e m p l o y e e ' s lapse, and the employee would suffer economic loss because of 
the emp loye r ' s wrongdoing , yet be unable to receive compensa t ion for that loss. 
T o find the employe r l iable, on the other hand, would vindicate bo th object ives . 
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T h e role of plaintiffs in discr iminat ion act ions is important , the opin ion sugges ts , 
because through such act ions are the policies of the act mos t l ikely to be real ized: 

The objectives of the ADEA are furthered when even a single employee 
establishes that an employer has discriminated against him or her. The dis
closure through litigation of incidents or practices which violate national 
policies respecting nondiscrimination in the work force is itself important, for 
the occurrence of violations may disclose patterns of noncompliance resulting 
from a mis-appreciation of the Act's operation or entrenched resistance to its 
commands . . . [3, at 885]. 

W h i l e impos ing liability on the employe r despi te the d ischarged w o r k e r ' s 
misconduc t , the Cour t nonetheless found that misconduc t re levant so far as an 
appropr ia te r emedy was concerned. M u c h of the relief in d iscr iminat ion cases is 
essential ly equi table [22] , part icularly injunctions order ing re ins ta tement and 
back pay. Just ice Kennedy noted that one of equ i ty ' s mos t familiar c o n c e p t s — 
unclean h a n d s — i s not fully appl icable to cases in which a suitor is enforcing 
impor tant publ ic pol ic ies . E m p l o y e e misconduct is not irrelevant, however , s ince 
the statute in quest ion does not purport to limit an e m p l o y e r ' s genera l power to 
decide w h o m to hire and fire. He concluded that an employee w h o has engaged 
in significant wrongdoing is not enti t led to re ins ta tement absent unspecif ied 
"ext raordinary c i rcumstances . " His opinion also limits the back pay r emedy by 
confining it to the period prior to the t ime the employe r learned of the p l a in t i f f s 
misconduc t that would in fact justify d ischarge . T h e opinion acknowledged that 
there will b e m a n y fact permuta t ions that m a y call for unusual relief, but stated 
that the "genera l ru l e " is to be that nei ther re ins ta tement nor front pay is to b e 
cons idered an appropr ia te r emedy in these c i rcumstances . T h e reason is that it 
"wou ld be both inequi table and point less to order the re ins ta tement of s o m e o n e 
the emp loye r would have terminated, and will terminate , in any event and upon 
lawful g r o u n d s " [3 , at 886] . This picks up on the s ta tement in Misco that the 
arb i t ra tor ' s decis ion in that case to put "as ide the ev idence about the mar i juana 
found in [the d ischarged worke r ' s ] car dur ing this arbitrat ion did not forever 
foreclose the C o m p a n y from using that ev idence as the basis for a d i scha rge" 
[2, at 4 1 ] . Whi l e Just ice K e n n e d y ' s opinion does not ment ion the Chrysler 
Motors opin ions from the Seventh Circuit , d iscussed be low, this l anguage seems 
to approve the reasoning here . 

The Gilmer Rationale 

T h e plaintiff in Gilmer v. Interstate/Johnson Lane Corp. [7] was required by 
his employer , the defendant , to register as a securit ies representa t ive wi th the 
N e w York Stock Exchange ( N Y S E ) . T h e registrat ion appl icat ion included an 
agreement to ab ide by the N Y S E ' s rules, including a rule that requires that any 
cont roversy ar is ing out of a represen ta t ive ' s e m p l o y m e n t — o r d i scharge from 
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e m p l o y m e n t — b e submit ted to arbitration. W h e n the defendant d ischarged 
Gi lmer , w h o by then was s ixty- two years old, Gi lmer filed a charge wi th the 
Equa l E m p l o y m e n t Opportuni t ies Commiss ion ( E E O C ) al leging that the d is 
charge violated the A g e Discr iminat ion in E m p l o y m e n t Act [4] . T h e mat ter was 
not resolved at the adminis t ra t ive agency, and Gi lmer subsequent ly filed a civil 
act ion in federal district court . T h e employe r filed a mot ion to compe l arbitrat ion. 
T h e district court denied the mot ion , reasoning that arbitration was not final and 
b inding in a case involving an e m p l o y e e ' s statutory r ight to be free from arbitrary 
discr iminat ion. T h e court relied on the S u p r e m e C o u r t ' s decis ion in Alexander v. 
Gardner-Denver Co. [23] , which permit ted a plaintiff to pursue a c la im that his 
d ischarge was unlawful under Tit le VI I of the Civil Rights Act of 1964 despi te an 
arbi t ra tor ' s ruling that the discharge was for cause under the appl icable col lec
tive bargaining agreement . T h e Four th Circuit reversed, and the S u p r e m e Cour t 
affirmed the circuit court decision. 

Just ice Whi te , wri t ing for the majority, emphas ized the s trong federal pol icy 
favoring arbitration agreements , a policy underscored by recent decis ions of the 
Cour t interpret ing the Federal Arbitrat ion Act [24] , the statute under which the 
emp loye r sought arbitration in the Gilmer case . Those cases , for instance, had 
held that statutory c la ims can be the subject of executory agreements to arbitrate 
[25] . Because of that s trong policy favoring arbitration, Just ice Whi t e reasoned, 
arbitration of a statutory c la im should be held to be avai lable unless the statute 
that is the basis of the c la im prohibi ts the use of arbitrat ion, or unless the purposes 
and policies of the statute would conflict with the use of arbitration. He found no 
such conflict in this case. T h e A D E A , he noted, e m p o w e r s the E E O C to use a 
wide variety of concil iat ion and other techniques to resolve disputes . H e rejected 
the a rgument that arbitration is inappropria te in disputes about h o w to apply 
statutes involving significant "social pol ic ies ," regarding that as a mat ter sett led 
in earl ier cases involving securi t ies regulat ion. Thus , it does not mat ter that the 
use of arbitration may restrict the flow of cases into the federal courts , a flow the 
plaintiff argued to be necessary for fleshing out the protect ion afforded by this 
general ly worded statute. 

Just ice Whi te also rejected arguments that the agreement to arbitrate was the 
result of unequal bargaining power , not ing that is true in m a n y commerc ia l 
contracts whose arbitration c lauses the Cour t had enforced. T h e opin ion also 
d ismissed G i l m e r ' s c la im that the procedures provided by arbitrat ion are not 
adequate to handle A D E A disputes . Just ice Whi te went into considerable detail 
about the procedural rules for N Y S E arbitrat ions, d iscussing provis ions to protect 
against arbitrator bias , to al low documen t discovery, and so on. The plaintiff fares 
no bet ter urging that the remedies provided by arbitrators are likely to be more 
l imited than those avai lable in the courts . T h e opinion again points to broad 
grants of remedia l power in the N Y S E ' s rules. 

Final ly, the Cour t denied that requir ing arbitration of G i l m e r ' s A D E A 
cla im conflicts with the holding in Alexander v. Gardner-Denver Corp. T h a t 
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arbitrat ion, Jus t ice W h i t e noted, was conduc ted under a col lect ive barga in ing 
agreement . U n d e r that agreement , the arbi t ra tor ' s sole authori ty was to enforce 
the te rms of the contract , not to deal directly wi th statutory mat ters . Moreover , h e 
noted , the possibil i ty of a conflict be tween the interest of the col lect ive barga in
ing representa t ive and the individual in such proceedings dis t inguishes arbitrat ion 
unde r a union contract from arbitration under an individual agreement . 

M o s t of Just ice S teven ' s v igorous dissent was devoted to the ques t ion of 
whe the r employe r -employee disputes lie beyond the scope of the Federa l Arbi t ra
tion Act , an a rgument the plaintiff had failed to raise. H e also urged that to leave 
discr iminat ion c la ims to arbitral forums domina ted by firms that have long p rac 
ticed discr iminat ion is to leave the foxes as guards of the henhouse . 

A RELATED ISSUE: 
PROOF OF POSTDISCHARGE CONDUCT 

Proof of some postdischarge conduct is widely acknowledged to be relevant to 
r e m e d y issues [26] . It is regularly admit ted by arbitrators, and reminds us again 
that "af ter-acquired ev idence" can somet imes be a misnomer , that the concern is 
not so m u c h with when ev idence is acquired, but wi th what issues have been 
identified and refined in the gr ievance process so they are proper ly before an 
arbitrator for decis ion. W h e n and w h y such proof is admit ted m a y offer gu idance 
in formulat ing posi t ions on afterdiscovered ev idence of prefiring misconduc t . 

Employer Tenders of Proof of Postf iring Conduct 

The mos t obvious (and widely agreed-on) admiss ib le i tem of ev idence of 
events subsequent to the firing is proof of pos tdischarge earnings . These earnings 
should normal ly be applied as a credit against backpay due . The re are a rguable 
except ions , of course . Should an employe r be entitled to the benefit of such a 
credit if the emp loye r has m a d e it difficult for the d ischarged worker to find 
e m p l o y m e n t by giving h im/her unjustifiably bad references? If a long per iod goes 
by before the arbitrat ion proceeding and the worker acquires n e w skills dur ing 
that t ime , thus becoming el igible for j o b s that wou ld not have o therwise been 
poss ible , should the employe r get the full benefit of the w o r k e r ' s enterpr ise? 
Thus , an arbitrator reduced the backpay award to a gr ievant w h o , after his 
wrongful firing, failed even to read the want ads , though fully able to work [27] . 

Other information about pos tdischarge mat ters m a y also b e relevant . If 
re ins ta tement is an issue, surely an employe r would want an arbitrator to k n o w 
that a t ruck dr iver has lost his/her l icense to dr ive at some point after firing. This 
does not mean that re ins ta tement is necessar i ly unavai lable , but it m a y have to be 
condi t ioned on the e m p l o y e e ' s once again becoming el igible to do the j o b . 

Employe r s can hardly be charged with poor invest igat ion in such c a s e s — t h e 
informat ion was not avai lable at the t ime of the decis ion to fire [28] . Unfair 
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surprise can still be an issue if the employe r has failed to m a k e information 
avai lable in the gr ievance process when it could have done so, but in the t w o 
i l lustrat ions jus t used, the employee and union would already have access to the 
informat ion anyhow. 

A n impor tant qualification applies here, however . Once an employe r has fired 
an employee , that w o r k e r ' s duty of loyalty is m u c h reduced, if not whol ly 
e l iminated. If the employee bel ieves his /her statutory rights have been violated, 
an adversary relat ionship may be present . Thus , a federal district court in N e w 
York recently held conduc t m u c h like that in the McKennon c a s e — c o p y i n g 
information from a confidential file—after a d ischarge was not to be cons idered 
as a bar to a remedy , in part because the information in that file wou ld have been 
discoverable in the action she brought to chal lenge her d ischarge [29] . 

Employee/Union Tenders of Proof of Postfiring Matters 

At t imes, it may be the gr ievant w h o wishes to bring up postdischarge mat ters . 
A worker d ischarged for subs tance abuse may well want the arbitrator to k n o w 
that s/he has entered a t reatment p rogram for persons with drug or a lcohol 
p rob lems . A worker fired for sexual ha rassment w h o has undergone sensitivity 
training fol lowing the firing may offer proof of that as a factor to cons ider in 
deciding whether to reinstate. An employee fired for poor work per formance m a y 
tender proof of further skill t raining fol lowing the d ischarge . 

Should such proof b e cons idered? A strong logical objection can be m a d e to 
m u c h of this sort of proof. If the only issue that has percolated through the 
gr ievance process to the arbitration stage is whether the employer had "good 
cause" for d ischarge , how can subsequent employee reform or accompl i shmen t 
be re levant? If, for example , on- the- job drug use is a good cause for d ischarge , 
then later addict ion therapy is not the basis for an appeal to an arbitrator, bu t 
ra ther a basis for asking the employer to give the employee another chance , not as 
a mat ter of right but as a mat ter of grace. Only if the col lect ive barga in ing 
agreement authorizes the arbitrator to d ispense " g r a c e " is it proper for h im/her to 
do so [30] . Whi l e the logic of such an objection is powerful , it rests on a 
perspect ive from which it is poss ible to think of "good c a u s e " as a straight
forward "yes or n o " proposi t ion. Whi le that may somet imes be true, it often is 
not. Take the case of the worker fired for "poor per formance ." In m a n y j o b s , such 
a j u d g m e n t is at best difficult to make , because so many subject ive assessments 
are involved. Even when m u c h of a j o b ' s functions can be quantified, it is going 
to be true by definition that half of the workers in that j o b will perform "be low 
average ." (Half will perform "above ave rage" also, of course.) If an e m p l o y e e 
discharged for poor per formance soon thereafter successfully passes the test at 
the end of a training course that requires many of the s ame skills that the j o b 
requires , surely that is re levant to whether the e m p l o y e r ' s "poor pe r fo rmance" 
rat ing was objectively correct . 
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Then there are "mi t iga t ion" and "aggrava t ion"—terms that cove r a number of 
related concepts , such as excuse and just if icat ion. Consider , for example , a firing 
for insubordinat ion . Tha t sort of misconduct takes a variety of forms and jus t h o w 
serious a par t icular d isobedient act m a y b e involves ana lyz ing a n u m b e r of 
factors. O n e of those factors in m a n y cases is the g r i evan t ' s state of mind at the 
t ime of the insubordinate act. If a d ischarged worker seeks out professional 
counse l ing after be ing fired, and the diagnosis indicates the gr ievant was suffer
ing from depress ion, or acute anxiety, or the l ike, surely this is re levant informa
tion an arbitrator should consider . L ike the example used in the pr ior p a r a g r a p h — 
pass ing a skills test soon after be ing fired for poor pe r fo rmance—th i s post-
d ischarge d iagnos is is re levant because of its impl ica t ions about the c i rcum
stances at the t ime of d ischarge. Tha t is not a lways the sort of re levance involved, 
however . Cons ider an aggravat ion case: dur ing the prepara t ion of a case for 
arbitration, a worker d ischarged for poor per formance threatens potent ial wit
nesses . T h e threat tells one little if anything about the poor per formance , but m a y 
tell a great deal about the g r ievan t ' s credibil i ty, and about whe the r re ins ta tement 
is appropr ia te . 

In each of the si tuations jus t discussed, the employee can argue that one reason 
for cons ider ing the ev idence is that the worker could not have m a d e it avai lable to 
the emp loye r at the t ime of the firing. It is new information, even though it may 
relate to the events that led to the firing. There remains , however , the quest ion of 
wha t to do about the problem of " su rp r i se"—what if the new information surfaces 
for the first t ime at the arbitration hear ing, so that it was never cons idered in the 
prearbi t ra t ion forums of the gr ievance process? O n e difference be tween this and 
the McKennon sort of si tuation is that there is no lack of jur isdic t ion a rgumen t to 
be m a d e . Whe the r the worker d ischarged for insubordinat ion had the intent to 
disregard others or o therwise act in disregard of the e m p l o y e r ' s interests will 
have been present th roughout the discuss ion of the d i scharge in the g r ievance 
process . T h e s ame is true of the quest ion of whe ther the worker is able to hand le 
the j o b . W h e t h e r and to what extent the e m p l o y e e ' s back pay r emedy is to be 
reduced by postfiring earnings is impl iedly present in a lmost every wrongful 
d ischarge case . In the context of postfiring conduct issues, the ques t ion is s imply 
one of whe the r it is fair and reasonable to cons ider mat ters not a l ready talked 
through by the part ies prior to the hear ing. Certa inly an arbitrator should s tand 
ready to adjourn a hear ing for a brief t ime at the request of e i ther party when it is 
suggested that a totally new mat ter has arisen, to afford an oppor tuni ty for the 
part ies to consult . 

CONCLUSION 

Arbitration Under Collective Agreements 

T h e task of the arbitrator under a col lect ive agreement is in m a n y w ay s m o r e 
difficult than that of a court deciding a breach of contract act ion. No t only is the 
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arbitrator the reader of the par t ies ' contract and de terminer of facts, s/he a lso 
p lays a pivotal role in seeing to it that the sys tem of industrial se l f -governance 
erected by the part ies cont inues to function. 

First, how should the appropr ia te balance be struck when ev idence of addi
tional reasons for d ischarge , acquired after firing, is offered in cases not involving 
statutory issues? O n e obvious r ecommenda t ion is not to treat all af ter-acquired 
ev idence as if it is equal ly the result of employe r capr ic iousness and p o o r inves
t igat ion. Arbi t ra tors should be wil l ing to consider whe ther after-acquired 
ev idence was in fact d iscoverable prior to the discharge. It is one thing to reject 
proof that an employee falsified a j o b appl icat ion when the truthfulness of the 
answer could have been checked easily at the t ime of the applicat ion. It is another 
to reject such evidence when the applicant concealed the truth with such skill that 
no rout ine competen t invest igat ion would be expected to uncover it. A n appl icant 
w h o takes on an assumed n a m e and provides forged document s to substant iate 
false c la ims has little reason to expect that sort of fraud to be over looked, Les 
Misérables notwi ths tanding. On the other hand, an arbitrator w h o takes seriously 
the view that procedural regulari ty in an emp loye r ' s decis ion to fire is a major 
va lue unde r the good-cause discharge s tandard of the contract m a y still reject 
such ev idence if the employe r had m a d e no a t tempt wha tever to check into wha t 
the employee had stated on the applicat ion. 

Gr ievance arbitrators must a lso r emember that the adequacy of an emp loye r ' s 
s ta tement of why an individual has been fired is important not only to that 
worker , but also to the col lect ive bargaining representat ive. Union resources 
are l imited. If the employer gives a reason for firing to the union, the union 
will mos t likely accept that at face value and will decide on that basis how 
seriously to pursue the matter . W h e n a union chal lenges a d ischarge , it is also 
chal lenging the adequacy of the e m p l o y e r ' s procedure for de te rmining that 
d ischarge is proper . That chal lenge may well be entit led to vindicat ion even if in 
fact the employee on whose behalf the union speaks deserved to be fired for 
reasons other than those the employe r initially gave. Unde r the typical col lect ive 
agreement , however , that sort of union interest is not easy to vindicate . 
Arbi t ra tors have l imited remedia l powers . Whi le a declarat ion that the employe r 
acted wrongly might not be totally valueless to the union, such a r emedy lacks 
enough teeth to be likely to lead a careless employer to reform its ways . H o w to 
vindicate a u n i o n ' s worthy c la im that an employe r conduc ted a terrible invest i
gat ion when the grievant is a truly unsavory character is a p rob lem that calls 
for truly creat ive thinking. 

The need to protect the union from employer manipulat ion also suggests it is 
impor tant when the employer first raises the ev idence of addit ional wrongdo ing . 
If it is raised at the first step of the gr ievance process , the union and the worker 
are less l ikely to be prejudiced than if such ev idence is first in t roduced so late in 
the process that there is no practical opportuni ty to discuss the ev idence before 
the case goes to arbitration. 
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W h a t if a col lect ive agreement provides that a d ischarged e m p l o y e e may gr ieve 
on the bas is of a statutory violat ion? A fair n u m b e r of agreements these days 
p rov ide that an emp loye r will abide by discr iminat ion laws, thus g iv ing an arbi
t rator under that ag reement jur isdic t ion over the ques t ion whether a statute has 
been violated. Is an arbitrator enforcing such a col lect ive ag reement in the s a m e 
posi t ion as one interpret ing an individual contract of e m p l o y m e n t pursuan t to 
Gilmer! T o this writer , the answer is a qualified " n o . " T h e arbi trator unde r a 
col lect ive ag reement cont inues to have special concerns wi th the totali ty of the 
contract that are pecul iar to this kind of barga in ing re la t ionship. A s pointed out 
before , there is n o o ther agency avai lable to ensure that the p rocedures used by 
the emp loye r in dec id ing to fire an e m p l o y e e are reasonably calcula ted to l imit 
d i scharges to those for cause . 

Suppose , then, that an arbitrator is asked to decide a c la im of wrongful d is 
charge unde r a col lect ive agreement that inc ludes a) a convent ional "good -
cause"- for -d ischarge provis ion, and b) an agreement that the emp loye r will not 
violate any discr iminat ion laws. The e m p l o y e e ' s g r ievance is that s/he was fired 
because of m e m b e r s h i p in a protected class. Ough t the arbitrator to th ink that s/he 
is free to refuse to hear after-acquired ev idence a la Miscol If the arbitrator does 
refuse to g ive any weight to the after-acquired ev idence , is the resul t ing award 
entit led to enforcement in the cour ts? 

T h e appropria te answers are not intuit ively obvious . Ul t imately, bo th should be 
answered " y e s , " bu t with the caut ion that in such a case an arbi t ra tor should th ink 
long and hard about whe ther the ev idence in a d iscr iminat ion gr ievance case 
ought to b e treated in the same way as in o ther cases . T h e key to the first ques t ion 
is h o w to read the two contract provis ions together , as an arbitrator is bound to 
do . At least three opt ions are avai lable. First, the arbitrator may conc lude that the 
part ies in tended discr iminat ion law violation charges to be cons idered solely 
unde r those l aws , wi thout regard to the general contract l imits on d ischarge . This 
can be just if ied on the grounds of the familiar max im that when a contract 
memor ia l inc ludes both a broad general provision touching a subject and also a 
specific one , it is the specific one that controls . Tha t rat ionale is suspect , h o w 
ever , in m a n y cases , because be tween the discharge-for-cause provis ion and the 
provis ion requir ing the employe r to honor discr iminat ion statutes, it is not at all 
c lear wh ich is truly the "gene ra l " provis ion. A p l edge to ab ide by law is itself 
broad and imprecise . At all events , an arbitrator w h o decides that the anti
d iscr iminat ion c lause controls will probably feel bound to p roduce the s ame 
solut ion that wou ld b e produced by the cour ts , and will therefore accept after-
acquired ev idence under the McKennon ra t ionale and will use it in cons ider ing 
the scope of the remedy to be provided. 

A second possibil i ty is to treat the ant idiscr iminat ion section of the col lect ive 
ag reement as s imply modifying the discharge-for-cause provis ion. U n d e r that 
interpretat ion, the sole function of the ant idiscr iminat ion c lause in a wrongful 
firing case is to depr ive the employe r of a "for c a u s e " defense to the extent that 



96 / COVINGTON 

the emp loye r would not have such a defense under the discr iminat ion laws . A n 
arbitrator w h o takes this approach will then apply wha tever approach s/he usual ly 
takes wi th respect to after-acquired ev idence p rob lems . 

A third intermediate posit ion is also possible . The arbitrator m a y well dec ide 
that the two clauses are to be read together , but that the p resence of an ant i 
discr iminat ion c lause that refers to publ ic law suggests the o u t co me in arbitration 
proceedings should usual ly t rack the result that would b e obta ined in the cour ts . 
A n arbitrator w h o takes this posi t ion would general ly b e expec ted to hea r after-
acquired evidence , but could still refuse to d o so if convinced that accept ing such 
ev idence in a part icular case would undermine the integrity of the gr ievance/ 
arbitration system. 

A decision by an arbitrator w h o excludes after-acquired ev idence on the basis 
of taking the second or third posi t ions jus t out l ined should still be enforced by the 
courts unde r Section 3 0 1 . The point to r e m e m b e r is that whi le a col lect ive 
ag reement cannot take away statutory r ights , it can expand upon them. A n arbi
trator w h o reads the contract to require more of an employer than does a statute 
has done exact ly wha t s/he was hired to do : read the contract . Tha t the reading 
g iven expands on the procedural or substant ive rights provided by statute is no 
reason to deny enforcement . 

Moreover , if the arbitrator holds against the e m p l o y e e ' s gr ievance, it is pos
sible for that worker to take the case into the courts under Tit le VII . It is therefore 
not necessary for the court to "cor rec t" an arbi t ra tor ' s evident iary rul ings to 
vindicate the statutory object ive. 

Should Gilmer Arbitrators Rule in the Same 
Fashion as Arbitrators under a Collective Agreement? 

Gilmer arbitrators, operat ing outside the col lect ive bargaining context , are in a 
different posit ion from that of gr ievance arbitrators appointed under col lect ive 
agreements . T h e focus of a Gilmer arbitrator is on the correctness of the o u t co me 
in the individual case. Arbi trat ion is not an al ternative to a strike, in the Gilmer 
context , but is rather an al ternative to a trial. Thus , the Gilmer arbitrator should 
pr imari ly b e concerned with reaching the result that a federal district cour t wou ld 
reach on the same facts. Given that, this " judge for h i r e " should hear after-
acquired evidence on the s ame basis as would a court , and should give it the s ame 
l imited effect, consider ing it not on the issue of whe ther the employee is l iable, 
but on the issue of the scope of the r emedy . 

Is reaching the same result that a cour t would likely reach the only value a 
Gilmer arbitrator should cons ider? Or should that arbitrator also be concerned 
wi th h o w well the emp loye r ' s sys tem of deciding w h o m to fire is work ing? 
Suppose , for example , the arbitrator concludes that the true reason for a d ischarge 
was not poor per formance , the reason given at the t ime of firing, but rather the 
superv i sor ' s discomfort with the fired w o r k e r ' s recent rel igious convers ion as a 
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"born aga in" Chris t ian. T h e record also indicates , however , that the fired worker 
lied twelve years before on the e m p l o y m e n t appl icat ion about never hav ing used 
mar i juana , that the employe r has a consis tent pol icy of not hir ing those w h o state 
they were mar i juana users , and that the emp loye r has never before inves t igated 
the truthfulness of that part icular answer on the appl icat ion. First, o n e mus t note 
that predic t ing what a court wou ld do wi th that record is not itself totally clear. 
T h e ev idence about emp loye r at t i tudes toward mar i juana use points in t w o di rec
t ions: T h e refusal to hire k n o w n users indicates the answer to this ques t ion is 
impor tant ; the failure ever to check on the truthfulness of answers indicates the 
answer is of little s ignif icance. Second , the arbitrator has identified a m e m b e r of 
m a n a g e m e n t whose decision mak ing is seriously f lawed, not s imply because that 
manage r is violating a statutory c o m m a n d not to discr iminate , but because 
that manage r is focusing attention on matters other than per formance , the concern 
that should presumably be his/her principal concern . Whe the r the arbitrator 
should think s/he is foreclosed from order ing re ins ta tement in those c i rcum
stances is a t roubl ing quest ion. 

Judicial Enforcement of Awards in Gilmer Arbitration 

Ough t a court that is asked to enforce (or vacate) an arbi t ra tor ' s award that 
purpor ts to resolve a w o r k e r ' s statutory rights g ive that award the s ame deference 
the court wou ld give to an award m a d e under a col lect ive ag reemen t? Cons ide r 
the hypothet ica l case jus t posed, taken one step further. Suppose , first, that the 
arbitrator in that case states that s/he is not going to cons ider af ter-acquired 
ev idence of a false answer on the appl icat ion form, because it is so stale an 
offense and because the fired worke r ' s record of good per formance entit les that 
worker to a "second chance , " no mat ter what may be the e m p l o y e r ' s at t i tude 
about false answers on emp loymen t appl icat ions. Re ins ta tement is therefore 
ordered. T h e district court , on the other hand, conc ludes it would cons ider the 
ev idence of the false answer and would deny re insta tement . Second , suppose the 
tables are turned. T h e arbitrator concludes re ins ta tement is barred by the false 
answer , whi le the court concludes that under these facts re ins ta tement remains an 
appropr ia te w a y to vindicate the statute banning discr iminat ion. Should the court 
vaca te the award in ei ther case , or enforce it? 

T h e answer suggested by Gilmer is that the award should be enforced in either 
case , a l though the second situation is far more problemat ic . If no reason at all is 
g iven for a decis ion, it is enti t led to enforcement unless the oppos ing party 
demons t ra tes the award is the product of fraud or d ishonesty , or is clearly beyond 
the scope of the arbi t ra tor ' s power under the relevant agreement . S ta tement of 
reasons with which a court disagrees ought not to depr ive the award of enforce
ment . If courts succumb to the temptat ion to review arbi t ra tors ' reasoning on the 
basis of whe the r they agree or not, then arbitration loses its finality, as wel l as the 
vir tues of speed and economy. T h e societal interest in effective al ternat ive 
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dispute resolut ion is substantial . Al lowing it to " t r u m p " the e m p l o y e r ' s interest 
in gett ing precisely the same result that a court case migh t p roduce is not 
shock ing in this hypothet ical case , since at the end of the day the e m p l o y e r 
is ordered to do no more than restore to his/her j o b a worker w h o has per
formed well for a significant period. Al lowing that interest to t rump the fired 
w o r k e r ' s interest in vindicat ing rights granted the worker by statute is m o r e 
t roubl ing. For the momen t , however , Gilmer's ra t ionale seems to cal l for that 
ou tcome . Whe the r some future Congress may decide to the contrary remains 
to be seen. 

* * * 
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30. See Duquesne Light Co. and International Brotherhood of Electrical Workers, 92 Lab. 
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goes beyond the reasonable expectation of workers with respect to discipline in the 
type of industrial setting involved—is ordinarily within arbitrator competence to 
decide unless the collective agreement withdraws such power. The latter is beyond the 
arbitrator's authority to correct, unless the collective agreement can be read to delegate 
to the arbitrator the power to decide on the employer's behalf when grace should be 
employed. Such authority may be express or implied. The most likely source of an 
implied authority to consider "grace" issues is the familiar principle that employers 
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through his careful recounting of the lenient treatment the grievant had received over 
a period of time. 
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