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ABSTRACT 
This study, based on 122 published arbitration awards, covering the years 
1980 to 1996, is concerned with arbitral rather than court standards used 
in sexual harassment cases. Arbitrators deal almost exclusively with hostile 
environment harassment cases as quid pro quo sexual harassment must 
be carried out by a supervisor. Supervisors are not typically covered by 
collective bargaining agreements. Hostile environment sexual harassment 
takes the form of verbal, physical, written, and visual harassment. Arbitrators, 
aware that their decisions may be reversed in the courts on public policy 
grounds, are less likely to reverse an employer's penalty imposed for an 
alleged sexual harassment violation. Indeed, an employer may not even be 
required to have a sexual harassment policy in order to discipline/discharge 
for such misconduct. 

Sexual harassment often has more to do with the exploitation of one's power 
than with sex or harassment per se [I]. 

Sexual harassment cases appear to be on the increase. For example, the number of 
sexual harassment cases filed with the Equal Employment Opportunity Commis
sion (EEOC) grew from 4,400 in 1986 to 15,342 in 1996 [2]. Roughly parallel
ing this increase in EEOC sexual harassment cases were those published arbitra
tion awards reported by the Bureau of National Affairs (BNA) and Commerce 
Clearing House (CCH), e.g., two such cases in 1980, but nine reported cases in 
1996 [3]. This article is concerned solely with the arbitral approach to resolving 
sexual harassment cases. While arbitrators are no doubt cognizant of judicial 
approaches to sexual harassment matters, their primary responsibility is to 
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determine whether "just cause" exists to discipline or discharge an employee, 
pursuant to the parties' collective agreement. Arbitrators deal almost exclusively 
with hostile environment cases because the collective agreement applies to 
bargaining unit employees, not members of management. Thus, the grist of 
arbitral sexual harassment cases involves situations when one employee allegedly 
harasses another employee, a bargaining unit member harasses a customer's 
employee, etc., but not when a supervisor harasses a subordinate (quid pro quo 
harassment) [4]. 

To obtain information relative to arbitral approaches in sexual harassment 
cases, all published arbitration decisions for a period of sixteen years, covering 
1980 to 1996, were reviewed, utilizing the Bureau of National Affairs and 
Commerce Clearing House sources for such cases. The BNA cases were found in 
the Labor Arbitration Reports (LA), and the CCH's cases are available in the 
Labor Arbitration Awards (ARB). A total of 122 arbitration cases were used 
in this study. 

FORMS OF SEXUAL HARASSMENT 

As previously noted, almost all arbitration awards deal with so-called hostile 
environment sexual harassment [5]. There are four common forms such harass
ment may take in arbitration, including: 

1. verbal or oral—including comments, jokes, suggestions with respect to 
sexual favors or behavior; 

2. physical—such as unwanted touching, feeling, groping, etc.; 
3. written—such as communication suggesting or inviting sexual contact; and 
4. visual—such as indecent exposure, distribution of pornographic pictures, 

or too much visual attention of a continuous nature toward certain areas of 
an individual's anatomy, causing embarrassment [6, at 4159]. 

Arbitrator Baroni explained when a hostile environment occurs in the workplace: 

The so called "hostile environment" type of harassment is created when 
persons are subjected to unsolicited and unwanted sexual advances involving 
physical contact, sexually suggestive comments, and/or situations which are 
such that they alter the aggrieved employee's conditions of employment [7, at 
957, 959]. 

The standards used for judging the existence of a hostile or offensive working 
environment include: 

• the frequency of the conduct; 
• its severity; 
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• whether physically threatening or humiliating or a mere offensive utterance; 
and 

• whether it unreasonably interferes with an employee's work performance 
[8, at 4338]. 

VERBAL SEXUAL HARASSMENT 

Verbal sexual harassment may take the form of offensive sounds, jokes, sexual 
comments, suggestions, etc. Because this form of sexual harassment is normally 
deemed less serious than the physical forms, arbitrators look to the pervasiveness 
of the activity, i.e., its severity and duration. It is often difficult for arbitrators to 
identify verbal misconduct that may be construed to create a hostile environment 
because: 

[w]hat may be innocuous in one set of circumstances, can be very offensive 
and objectionable under another set of relevant circumstances [9, at 4708]. 

For example, discharge was held to be too severe for an employee who made 
kissing sounds over the telephone to a female coworker while she was at home 
[8]. He made fifty-six such calls between August 16, 1993 and October 12,1993. 
The arbitrator reduced the discharge to a written warning as he noted that her 
work performance was not adversely affected by his conduct as she was at home 
whenever he called [8]. 

Moreover, in another case, a male employee repeated an off-color, sexual joke 
to a female coworker [10]. The woman told the joke to her father, a minister, and 
asked him to explain it to her. The father called the company to complain. 
Arbitrator Kaufman did not find the joke, standing alone [11], sufficient to 
constitute sexual harassment, as the joke was not personally related to the female 
employee and the test is whether or not she found it offensive. On the other hand, 
a fifteen-year male employee was held to be properly discharged after he had 
created a hostile environment by telling sexual jokes and propositioning female 
coworkers over a period of a year and one half [12, at 4435]. 

A ten-day suspension was sustained when a male employee, upset with com
ments that his [female] supervisor had written in a report regarding a vehicular 
accident, said to coworkers: "Oh, she just needs to get laid, that's all." Arbitrator 
Marino opined that " . . . his choice of words were so obscene and demeaning that 
he created a hostile environment" [12, at 5198]. Similarly, a seven-day suspen
sion was appropriate for an employee who made sexually suggestive comments 
regarding a female coworker [13]. He said he would " . . . love to have her climb a 
pole upside down" [13]. On another occasion he said he would "pay her to climb 
a tree upside down" and that he would "be any animal in the tree and jump right 
in that nest" [13]. Arbitrator Landau found no mitigation in the fact that the 
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comments were not made in the presence of the coworker. Discharge was appro
priate for an employee who sent out a message over an intercom addressed to a 
female coworker, saying "fuck me" or "blow me" [14]. These comments were 
heard throughout the plant and, of course, created a hostile and intimidating work 
environment. 

PHYSICAL SEXUAL HARASSMENT 

Arbitrator Koven pointed out that the severity of penalties imposed in sexual 
harassment cases are usually proportional to the seriousness of the offense. He 
observed that discharge and/or long suspensions are normally associated with 
misconduct involving physical behaviors such as pinching, fondling, forcible 
kissing, embracing, etc. [15]. Indeed, some arbitrators equate physical sexual 
harassment with assault and battery. Such a conclusion was reached by arbitrator 
Teple in a case when three male employees were discharged because they 
grabbed a female employee and lifted her from the floor and pulled at her 
clothing [16]. Teple observed that the men may have thought it was a joke, but 
the victim was calling for help and cried after the incident ended [and then, only 
after a female coworker witnessed the situation]. The discharges were upheld, 
even in the absence of a "clear" sexual harassment policy, because of the assault 
and battery on the part of the men. Arbitrator Bernstein also considered it a 
battery when a male employee grabbed a coworker's breasts on several occasions 
and also grabbed her buttocks on another occasion [17]. He noted: 

Such a touching is a battery of a most offensive character, and is at least as 
serious as an unprovoked punch to the mouth [17, at 3191]. 

Discharge was, accordingly, upheld [17]. 
Sexual harassment of any kind, much less physical harassment, becomes even 

more egregious if done to an employer's customers. For example, an employee of 
a public utility was properly discharged, based on the sexual harassment of a 
female customer while he was on a service call at her home [18]. He grabbed her 
buttocks and said: "You've got a nice tight ass" and also stated he wanted to see 
her again. The woman was so upset because of this incident that she called a 
friend to come over to stay with her. Similarly, just cause existed to discharge a 
newspaper distribution manager who sexually harassed a female gas station clerk 
[19]. He grabbed her breasts and said he would like to have an affair with her. He 
also touched her on the inside of her thigh and spread her legs and said that he 
"would eat her out." The grievant's defense was that the company's sexual 
harassment policy stated that it applied to "any employee" and the clerk was an 
employee of a customer. Arbitrator Fullmer rejected this notion, observing that it 
was "common sense" that one should not harass a customer's employees [the gas 
station carried the employer's papers] [19]. 
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However, it was not considered sexual harassment when a male employee 
struck a female employee on the buttocks with a flimsy cardboard box [20]. He 
also touched the woman between her shoulder blades in the context of a conver
sation when she had told him that she was experiencing pain in her back [20]. 

Moreover, not all cases involving physical sexual harassment are committed by 
males. A female utility laborer was found to be properly discharged for violating 
the company's policy regarding sexual harassment, after she had admitted that 
she had touched male employees in a sexual manner, asked a coworker about the 
genitalia of another male employee, and talked to a coworker regarding abnormal 
sexual acts [21]. 

WRITTEN SEXUAL HARASSMENT 

The typical situation involving written sexual harassment is when one 
employee sends another "letters of affection" or writes an obscene note to a 
coworker. For example, there was just cause to terminate a female employee who 
had sent nine perfumed letters containing expressions of love and also sexual 
content [22-23] 1 She also made telephone calls to the coworker at home. 
Discharge was also warranted for a maintenance employee who entered his 
employer's administrative offices and left an obscene note addressed to the 
executive director's secretary [24]. A forensic examiner stated at the arbitration 
hearing that he [grievant] probably wrote the note. The maintenance man had 
access to the master key as well as key-making equipment. When he turned in his 
keys following his termination, it was discovered that he had nine master keys, 
none of which he was authorized to have [24]. 

However, written sexual harassment may also take the form of a retaliatory 
note or letter used to discredit a coworker or some other employee. Arbitrator 
Wyman found just cause to sustain the dismissal of a female union steward who 
had written anonymous notes left in the female employees' locker room, and who 
also mailed them to a coworker's husband. The notes accused her of sexual 
infidelity with her supervisor. A handwriting expert confirmed the grievant as the 
author. The grievant's actions were designed to destroy the female employee's 
relationship with her husband, family, and coworkers, and created a psycho
logically repressive working environment. Thirty-two years of service and an 
otherwise unblemished work record were not sufficient to excuse the steward's 
conduct [25]. 

Moreover, in another case [1], a fourteen-year female employee was dismissed 
after complaining that her supervisor had sexually harassed her, sent a hand
written letter to the supervisor's wife describing his alleged sexual comments, 

1 See also [23], when a male employee wrote letters, sent flowers, and other gifts to a female 
coworker. 
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and placed copies of her handwritten letter in the plant [1, at 183]. The arbitrator 
found the letter was vulgar, childish, disgusting, and possibly libelous. He also 
found it constituted sexual harassment as well as insubordination because it 
represented self-help instead of properly using the grievance procedure [1]. 

Another potentially abusive form of written sexual harassment involves draw
ing cartoons. While such cartoons can be considered offensive on their face, they 
become especially so if they depict an individual(s) who can be readily identified 
from the picture. For example, a five-day suspension was warranted for a male 
employee who drew a cartoon suggestive of male coworkers [who could be 
identified] involved in a sexually explicit act [26]. The arbitrator found no miti
gation in the fact that other cartoons had been circulated without discipline being 
imposed, since they did not depict identifiable individuals. Traynor noted: "When 
the conduct becomes personalized, it exceeds permissible limits" [26, at 5885]. 
He also found the cartoon created a hostile working environment [see also 27]. 

VISUAL SEXUAL HARASSMENT 

Visual sexual harassment is involved with such matters as indecent exposure, 
distribution of pornographic pictures, or staring at certain areas of someone's 
anatomy. For example, there was just cause to terminate an employee with 
twenty-five years of service who exposed himself to two female coworkers [6]. 3 

The women were very upset and had reservations regarding working with him in 
the future. There was also no evidence that his conduct had been caused by the 
consumption of pain pills and alcohol, as he claimed [6]. 

A one-day suspension was found to be appropriate for an employee, who, 
among other things, stared at a female employee to a point that she felt uncom
fortable [29]. 

SEXUAL HARASSMENT—FROM WHOSE PERSPECTIVE? 

Some of the federal courts have taken positions regarding when hostile 
environment sexual harassment creates a situation which is so intimidating, 
severe, or pervasive that it alters the working conditions for the victim. For 
example, the Ninth Circuit has adopted the view that conduct crosses the line of 
acceptability when it offends a "reasonable woman" [30]. However, the U.S. 
Supreme Court has opined that sexually offensive behavior does not have to 
reach the point that it causes psychological damage in order to be actionable [31]. 

2 
The poster read: "Be aware of the Lover Boys of 142 [a department with the company]. [Names 

deleted.] They will screw you any way they can" [1, at 183). 
3 See also Can-Tex Industries [28], when a twenty-one-year employee was discharged for constant 

and pervasive verbal harassment and who grabbed his crotch and asked: "Hungry?" 
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Arbitrators similarly have had to draw their own lines as to when verbal or 
physical conduct is so serious as to be deemed sexual harassment. This line seems 
to be drawn tighter by arbitrators in recent times. Arbitrator Marino explained: 

It must be understood that men and women are socialized differently. They 
use language differently, interpret verbal and physical symbols differently, 
and use and respond to humor differently. 

Sexual jokes, posters, propositions and the like that were loosely tolerated 
as the work place norm 20 years ago are unacceptable and illegal today, 
therefore the Grievant's statement that his actions were playful teasing is 
rejected by this Arbitrator [12, at 4626]. 

In a case decided by arbitrator Strasshofer, the guideline in the company's policy 
was "conduct offensive to a reasonable person" [32]. Arbitrator Levy agreed with 
the "reasonable person" criterion, but suggested that if a female is the victim, 
the notion of sexual harassment should be from the "female perspective" [33]. 
He argued: 

Conduct only becomes sexual harassment where it creates an intimidating, 
hostile or offensive working environment. Whether that occurs must be 
judged from the perspective of the person complaining of the conduct. As 
courts and other arbitrators have noted, when the complaint is that of sexual 
harassment against a female, the perspective to be used in making the deter
mination is the female perspective. But, it would be demeaning and objec
tionable to pretend that there was a single "woman's perspective" to be 
applied [33, at 3216].4 

BURDEN OF PROOF 

In arbitration, it is the employer, of course, who shoulders the burden of proof 
to demonstrate that an accused employee is guilty of sexual harassment. That 
burden may be increased, depending on the quantum of proof required by an 
arbitrator. There are essentially three quantums of proof generally utilized. 
The least demanding one is a simple "preponderance of the evidence." This 
proof standard is used both in court and arbitration cases involving matters of 
interpretation/application of laws or collective bargaining agreements. It basically 
means that more likely than not, something is true. Applied to a discipline/ 
discharge case involving sexual harassment, it would mean that more likely than 
not, an employee committed the offense [or did not commit the offense] of which 
s/he was accused. Proof beyond a reasonable shadow of a doubt is the criminal 

On the other hand, an arbitrator has stated that "state of mind is not the issue in this case; rather 
just cause for a discharge is the issue"; see KIAM [23, at 631]. 
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standard used in court cases. Some arbitrators also apply it to certain kinds of 
discipline or discharge cases, especially those that deal with moral turpitude. 

Clear and convincing evidence is another standard [quantum] of proof used 
both in court and arbitration cases. Conceptually, it demands a level of proof 
somewhere between a preponderance of the evidence and proof beyond a 
reasonable shadow of a doubt. However, in reality, it is closer to the latter 
standard than the former. 

Of the 122 reported cases used in this study, only eighteen arbitrators indicated 
and/or discussed the quantum of proof they had used in determining the outcome 
of their cases; ten of the eighteen supported the clear and convincing standard 
for sexual harassment cases. Arbitrator Nicholas explained the rationale for the 
choice of this standard: 

However, when the charged misconduct has a stigmatizing effect—such as in 
the case of sexual harassment charges as those involved here—many arbi
trators raise the hurdles [above preponderance of the evidence] and require 
that the employer prove its case by clear and convincing evidence [34]. 

In four cases, where the quantum of proof was mentioned, arbitrators selected 
the preponderance of the evidence. Arbitrator Alleyne argued in favor of this 
standard because of arbitrator "inconsistency" in applying proof beyond a 
reasonable shadow of a doubt to minor, misdemeanor-type criminal conduct 
cases, while applying preponderance of the evidence to gross negligence miscon
duct cases [35]. Other arbitrators contend that preponderance of the evidence is 
the appropriate standard for all arbitration issues, because arbitration involves 
interpretation of the just cause clause and any contract interpretation case utilizes 
that standard. 

Only two arbitration awards utilized the quantum of proof, beyond a reasonable 
shadow of a doubt. Arbitrator Borland explained the reasoning behind selecting 
such a quantum: 

The higher standard [i.e., beyond a reasonable doubt] is used rather consis
tently, however[,] in matters involving acts of a moral turpitude or criminal 
nature [36, at 3672].5 

Two arbitrators introduced quantums of proof they did not explain. One of 
these was "proof of a higher degree of certainty" [38] and the other was a 
"sufficient degree of certainty to warrant discharge" [39]. 

5 See also MKM Machine Tool Co., Inc. [37]. Arbitrator Immundo favors the quantum of proof, 
"beyond a reasonable doubt," in sexual harassment cases because: "It is not unrealistic to say that a 
person who is discharged for sexual harassment will find it difficult to find meaningful 
re-employment" [37, at 6189]. 
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CREDIBILITY DETERMINATIONS 

Sexual harassment cases often turn, of course, on questions of credibility— 
which side is telling the truth? Arbitrator Daniel explained why this is so: 

In cases of this nature, it often becomes a matter of credibility for such actions 
do not usually take place in the middle of the production room floor but more 
often are covert and one-on-one [40, at 3475]. 

While credibility determinations initially fall to management as part of its inves
tigation of the matter, arbitrators will make their own assessments, should a 
grievance reach the arbitration stage. Arbitrator Taylor suggested some of the 
considerations on which credibility determinations may be made [41]: 

• the accused employee has the motivation to place himself/herself in the best 
possible light, 

• the unreasonableness and/or improbability of the accused's story, 
• the vagueness of the accused's account versus the detailed account of the 

incident made by the victim, 
• intense emotion and demeanor of the victim versus the accused, 6 

• inconsistencies by the accused in relating his/her story, and 
• the damaging effects of testimony by the victim and/or by his/her witnesses. 

The failure of the victim-employee to testify at the arbitration hearing, may, of 

course, materially weaken the employer's case [43,44]. 

IMPACT OF CERTAIN COURT DECISIONS ON 
ARBITRATION OUTCOMES 

Judging by some of the arbitration decisions made after 1990, arbitrators 
appear to be concerned that their awards in sexual harassment cases may be set 
aside by the courts on public policy grounds. Some courts have contended that an 
arbitration award must not be at odds with public policy as established by law 
forbidding sexual harassment. Two court cases involving physical sexual harass
ment, when an arbitrator had set aside the discharge penalty, are Newsday v. 
Long Island Typographical Union [45] and Local 776, International Brotherhood 
of Teamsters v. Stroehmann Bakeries [46]. In both of these cases, the courts 
considered the arbitration awards as being contrary to public policy and, accord
ingly, set them aside. 

These court cases have had a material effect on the willingness of arbitrators to 
overturn a discharge penalty in a sexual harassment case, once it is determined 

6 Also see in this regard. Porter Equipment Company [42]. 
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that the grievant has committed the acts for which s/he is accused. Arbitrator 
Hogler commented in this regard: 

The judicial precedent broadly stands for the proposition that sexual harass
ment involves important public policy concerns, and managerial attempts to 
eliminate harassment must be given due deference. But equally important, the 
judicial trend represented by Stroehmann [46] and other cases indicates that 
courts are willing to engage in a detailed scrutiny of arbitration awards under 
the public policy aspect of judicial review. Even those courts [e.g., 47, 48] 
upholding arbitral modifications of discipline undertake a detailed analysis of 
the award to ensure that the opinion has some evidentiary basis and coherent 
reasoning. As a result, the finality of the arbitration process becomes secon
dary to the public policy against sexual harassment in the workplace; and an 
award which appears to condone harassment can be challenged in court, with 
all the attendant costs of litigation and uncertainty [49, at 1161, 1167]. 

Arbitrator Reginald Alleyne sustained the discharge of a salesman who, during an 
evening social event at a company-sponsored conference, repeatedly poked a 
female employee to learn the room number of another female, twice grabbed the 
buttocks of a second female employee and invited her to sue him, and later 
grabbed another female [whose room he earlier had sought to learn] and pulled 
her on top of him in her room [35]. Alleyne, in discussing the propriety of the 
penalty, cited arbitration awards in 1986 and 1987, when the arbitrators had 
reduced the penalty, but rejected these outcomes as "not in keeping with current 
arbitral thinking on the subject." He argued that: "[B]oth societal and judicial 
views on the seriousness of sexual harassment have undergone dramatic change 
between then and now" [35, at 613; 50]. 

One of the cases that arbitrator Alleyne was critical of was Boys Markets 
Incorporated [52]. In that case, arbitrator Wilmoth overturned the discharge of 
an employee who had moved his finger in an upward movement between the 
buttocks of a female coworker. The grievant claimed he had accidently brushed 
her. It is interesting that arbitrator Wilmoth noted in his decision that he reviewed 
[prior] sexual harassment cases contained in Volumes 81 to 85 of the BNA's 
Labor Arbitration Reports in preparing his decision. He noted that in ten sexual 
harassment cases reported in those volumes, only five sustained discharge. This 
review prompted a conclusion by arbitrator Wilmoth that discharge is not neces
sarily the appropriate action in every incident [52, at 1306]. He said arbitrators 
"must consider the mainstream of arbitral thinking" [52, at 1306]. Of course, 
since the time that arbitrator Wilmoth was writing, "arbitral thinking" has become 
more strict in sexual harassment cases. 

A contrary school of thought [to arbitrator Alleyne's] is provided by arbitrator 
Bard. A lengthy but pertinent quote from one of his awards is: 

Unless the employer can establish that the Arbitrator is also bound by 
public policy—by the fact that an employee may have violated Title VII of the 
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Civil Rights Act—in sexually harassing a co-employee—violation of law is 
not per se the standard by which the Arbitrator is obligated to judge the 
grievant's behavior, only one standard by which the Arbitrator may judge the 
reasonableness of the work rule. 

Otherwise, the Arbitrator's jurisdiction is limited to determining whether or 
not just cause exists under the terms of the labor agreement... 

The Arbitrator might reject the employer's public policy argument in this 
case because this is not a case where the issue is an alleged inconsistency 
between the promulgated sexual harassment policy and "well-defined and 
dominant" and "ascertainable" laws and precedents [cite omitted]. 

It [public policy] only requires that the hostile work environment be 
eliminated. It does not automatically mandate the termination of an harassing 
employee, only that he or she erases the offensive conduct and that the 
employer take other steps to provide reasonable assurances that he or she will 
be able to pursue a job in relative peace [23, at 625]. 

NEED FOR A SEXUAL HARASSMENT POLICY 

In the ninety-two reported arbitration awards rendered since 1990, there were 
thirty-one cases (about 33%) that specifically mentioned the employer had a 
sexual harassment policy. While no claim is made for the representativeness of 
this statistic, there is a clear indication of employer awareness and concern 
regarding such misconduct. It is fundamental in arbitration that employees must 
be made aware of proscribed behavior before they can be discipline/discharged. 
The exception to this general statement occurs when the misbehavior is so 
egregious on its face [i.e., malum in se] to be obviously wrong to employees 
[e.g., theft, fighting, etc.] or if common sense would dictate that a certain 
behavior is wrong. Arbitrator Kanner has forcefully argued that no rule prohibit
ing sexual harassment is necessary: 

I am of the view that a notice proscribing sexual harassment need not be 
published or posted by the Employer in the first instance. There are certain 
rules of conduct which are considered so well known that employees are 
deemed well aware of same. Misconduct such as theft, drinking on the job, 
and insubordination, etcetera need not be codified by written rule and dis
seminated to employees. In the same manner unwelcomed touching of a 
female by a male is well known in contemporary times as sexual harassment 
and is deemed by employers as unacceptable work place conduct [53; 54, 
at 7129]. 

Nevertheless, it is probably preferred practice to establish a sexual harassment 
rule or policy [55]. Arbitrator Moore has enunciated some of the reasons for 
having and enforcing such rules or policies: 
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Decency, safety, production, public relation [sic], and obeying the various 
laws are merely a few of the motivations for companies to enforce strict non 
harassment rules [56]. 

Sometimes, however, employer-promulgated rules are challenged by unions as 
being unreasonable or unfair. Arbitrator Bard provided some guidelines regarding 
sexual harassment rule "reasonableness:" 

There are few, if any, arbitrators who would view a work rule which 
attempted to comply with federal and state legal requirements to be per se 
unreasonable. Such rules, by their nature, are reasonably related to the 
"orderly, efficient and safe operation of the employer's business." Coopera
tion in assisting the employer to satisfy its legal obligations is clearly per
formance which an employer might "properly expect o f its employees [23, at 
624, 57; 58; 59]. 

One arbitrator noted that an employer can impose higher standards of conduct on 
its employees than is required by Title VII [60, at 3421]. 

Nevertheless, another arbitrator pointed to the shortcomings of a written 
sexual harassment policy, noting that it [policy] directed its remarks to 
the victims of harassment, and not to the perpetrators. Moreover, the 
policy failed to define sexual harassment, and its elements were not described, 
nor were examples of forbidden harassment provided [23]. Arbitrator Bard 
noted: 

No written policy should ever attempt to be exhaustive on this subject. 
However, it must sufficiently define, categorize and provide examples of 
prohibited conduct so that in a followup to that policy an employer can 
reasonably advise an employee as to the effect of his or her conduct and 
reasonably relate that conduct to the written policy [23, at 627]. 

Arbitrator Bard also recommended including in a sexual harassment policy a 
provision stating that confidentiality cannot be promised [23, at 628]. 

RETALIATION FOR MAKING 
SEXUAL HARASSMENT COMPLAINTS 

The 1964 Civil Rights Act, of course, contains an antiretaliation provision [61], 
but most collective bargaining agreements do not usually have one. Thus, allega
tions of retaliation for making a sexual harassment complaint must be asserted 
under the just cause clause or other appropriate contract clause. In one case an 
employer was found to have violated the parties' collective agreement by remov
ing an employee from her job classification and shift in response to her sexual 
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harassment complaint [63]. The company's employee relations manager had had 
a meeting with the complainant and the alleged male harasser. Neither wanted to 
work together and neither would volunteer to leave their job classification or 
shift. The manager then decided that the female employee would have to leave as 
she had less seniority than the male employee. Arbitrator Fullmer argued that an 
employer cannot use the seniority provisions to remove a complainant from her 
classification. He stated: 

Given the relatively recent advent of statutory, administrative, and contractual 
protection of women, in any given industrial enterprise, the women may well 
as a group have less seniority than the men. It may also be the junior-most 
women who are the most likely to be the subject of sexual harassment [63, 
at 6092]. 

Fullmer also pointed out: 

Whether sexual harassment complaints have merit or not, it is important that 
the complainant be protected from retaliation. Otherwise legitimate com
plaints will remain buried because the complainants will be afraid to come 
forward. Also, rightly or wrongly, there is a perception in some circles that 
women are frequently penalized for making complaints of sexual harassment 
[63, at 6092]. 

In another case, an employee was denied a promotion because of her refusal to 
acquiesce to the demands of her supervisor for sexual favors [64]. She received a 
retroactive promotion and back pay as the supervisor also retaliated by giving her 
a poor performance appraisal. 

However, in another retaliation case, an arbitrator reached a different con
clusion. A female complained because of sexually offensive items that were 
contained in his office [65; 66]. The arbitrator found that she had, thus, made a 
prima facie case of sexual harassment in that she had suffered two years of 
offensive remarks, and her layoffs and denial of bumping rights came shortly 
after her complaint. Nevertheless, arbitrator Landau maintained that the company 
offered substantial business reasons for her layoff, namely, that the company was 
overstaffed, she was the least senior employee, and she did not meet minimum 
standards to bump [65]. 

In an interesting case, an employee attempted to retaliate against a female 
coworker because she brought a sexual harassment complaint against him [67]. 
He intended to intimidate her by staring at her. However, she did not report the 
incident until several months later. The grievant was subsequently reinstated, but 
was transferred to a different work area [67]. 
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SAME-SEX SEXUAL HARASSMENT 

The U.S. Supreme Court has recently decided that same-sex sexual harassment 
is covered by Title VII [68]. Arbitrators have also reached the same decision. 
Arbitrator Bickner found just cause to uphold the termination of a male 
homosexual clerk who sexually harassed male coworkers by repeatedly making 
sexually explicit remarks and by making unwelcomed sexual advances toward 
them [69]. He was told that his advances were unwelcomed, and four years 
previously he had been given a one-week suspension for touching a male 
employee. Arbitrator Bickner stated: "By any standard, the Grievant's conduct 
constituted 'sexual harassment' [69, at 4804]. 

WORKING CLIMATE AS A MITIGATING FACTOR 
IN SEXUAL HARASSMENT CASES 

In a number of cases, the defense was raised by the grievant/union that 
discipline/discharge was not warranted because of the existence of a work climate 
of flirtation, playfulness, touching, joking, etc. The grievant in such cases claims 
that his/her behavior was nothing more than an extension of the general climate 
of permissiveness existing in the workplace. 

Arbitrator Levy noted in this respect: 

To ignore such things as an atmosphere of joking and kidding that goes as far 
as touching and hugging other employees is to ignore facts which unques
tionably affect whether the conduct being complained of is punishable as 
sexual harassment. When a company tolerates a loose environment, and 
knows that its employees engage in such behavior, they have in a sense, 
created a policy of permitting such conduct. Employees are entitled to rely on 
such an implicit policy in deciding how to react to one another [33, at 3216]. 

In another case there was just cause to discharge a long-term male employee, 
even though in the past he and a female coworker had participated in sexually 
explicit conversations, and she also used language that was vulgar and inappro
priate [70]. However, when he fondled her breasts and crotch on two occasions, 
she objected to his behavior and avoided him thereafter. Arbitrator Winograd 
had this to say: 

A woman does not invite sexual advances merely because she speaks crudely, 
laughs at off-color jokes, participates in sexual activity while not at work, or 
expresses her enjoyment of sexual activity. Sexual harassment occurs when a 
person is subjected to undesired or offensive sexual conduct, even if that 
person would find the same conduct acceptable, or even enjoyable when 
committed by a different person or in different circumstances [70, at 991 ; 71]. 
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Arbitrator Alexander also pointed out the difference between flirtation and sexual 
harassment: 

. . . arbitrators should distinguish (as do judges) between "mere flirtation" and 
sexual harassment and to the extent that a coworker fails to indicate that 
certain comments or a kiss or a handholding are unwelcome, a flirtation 
argument might be made. "Flirtation" and consent would be relevant to the 
selection of corrective discipline vis a vis discharge [73, at 254]. 

The arbitrators strongly indicate that an employee crosses the line of acceptable 
conduct when it becomes apparent that the behavior is [or no longer] is 
welcomed. 

OTHER MITIGATION CONSIDERATIONS IN 
SEXUAL HARASSMENT CASES 

While it is not in the province of an arbitrator's authority to grant amnesty, 
arbitrators can and do sometimes mitigate disciplinary penalties if circumstances 
warrant. Such mitigation is not necessarily considered just because an employee 
never sexually harassed anyone before. Arbitrator Brunner observed: 

There is no room for a "one free" bite doctrine in sexual harassment. It can 
and does happen that people inexplicably do strange things no one can 
account for in their history [74, at 742; 75]. 

Neither is it cause for mitigation if the person who is sexually harassed does not 
register an immediate complaint [76]. Nor is it mitigating that a company failed to 
provide a lie detector test to prove a grievant's innocence, as arbitrators give little 
or no weight to lie detector results, or that the grievant was the first bargaining 
unit member discharged for sexual harassment, or that he qualified for unemploy
ment compensation, as two different legal forums are involved—one that inter
prets the law and the other, the parties' contract [56]. 

There was also no mitigation involved in a case when a male employee 
asked sexually explicit questions and requested sexual acts from three female 
coworkers [77]. Although the grievant offered no explanation or showed no 
remorse at the time he was confronted, he nevertheless raised a defense at the 
arbitration that he was a victim of a medical disability, namely, "atypical depres
sion," and that he was "immature and insecure emotionally," and had "sexual 
difficulties." The arbitrator, however, brushed aside this defense, saying: 

. . . there is no requirement that an employer treat a sexual dysfunction as a 
medical disability, even if it is able to identify what it is. There is a legitimate 
presumption that sexual harassment arises from intended behavior [77, 
at 341]. 
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However, the following circumstances have been considered modifiers of dis
cipline in some sexual harassment cases: 

• disparate treatment by employer [78-81]; 
• long service grievant [51; 82-85]; 
• victim failed to testify [43,44, 86]; 
• due process not given to grievant or not given opportunity to respond to his 

accuser [87-88]; 
• when the complainant recanted her story [89]; 
• when there was an improper investigation [90]; 
• no previous discipline and/or sexual misconduct in record [82]. 

DISCUSSION 

This study of 122 published arbitration awards, covering the period 1980 to 
1996, illustrates the arbitral approaches to, and reasoning in, sexual harassment 
issues. As a generalization, the cases demonstrate that arbitrators are not only 
aware of, but often mirror, approaches and concepts taken by the courts. In one 
sense, this is a surprising result, in that the arbitrator's responsibility in sexual 
harassment matters is whether or not an employer had just cause, under a collec
tive bargaining agreement, to discipline/discharge an employee alleged sexual 
harassment misconduct. On the other hand, court decisions, such as Stroehmann 
Bakeries [46] and Newsday [45], vacating arbitration awards on public policy 
grounds, have no doubt caused some arbitrators to reconsider modification or 
mitigation to employer-imposed penalties upon finding that evidence supported 
the guilt of the aggrieved employee. Although it is impossible to offer statistically 
meaningful results [91], it appeared that arbitrators were less willing to mitigate 
imposed penalties for sexual harassment and other egregious cases, since these 
cases had been decided. Even long service and otherwise unblemished records on 
the part of employees who were found to have committed acts of sexual harass
ment have not served to overturn discharge or other forms of discipline. This 
result indicates that many arbitrators perhaps are abandoning just-cause standards 
in favor of court-related concepts and approaches, at least in this type of case. It 
also appears to be true regardless of the form that the sexual harassment takes, be 
it verbal, physical, written, or visual. 

Employer seriousness regarding the eradication of sexual harassment is also 
made plain in the number of cases where the existence of such a sexual harass
ment policy was noted. About 33 percent of the arbitration awards since 1990 
noted such policies [92]. Nevertheless, arbitrators have asserted that given the 
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serious nature of sexual harassment, even the absence of a policy will not result in 
the discipline/discharge being overturned on that ground alone. 

Obviously, in the discipline cases involving sexual harassment, the employer 
has the burden of proof. That burden may be increased by an arbitral requirement 
that the employer must prove its case by the quantum of proof—beyond a 
reasonable shadow of a doubt. Most employers might be relieved to learn that 
only a tiny fraction of arbitrators are disposed to utilizing this standard. Most of 
the arbitration awards where the quantum of proof was discussed indicated that 
clear and convincing evidence was proper. Clear and convincing evidence is a 
high level of proof, however. It is doubtful that the quantum of proof may 
adequately be ascertained, as most arbitrators are reluctant to reveal this informa
tion. If they indicate the use of too high a quantum of proof, they become 
personae non grata with management attorneys, and too low a standard might 
earn them a rejection by union labor attorneys in the arbitrator selection process. 

Arbitrators, as the courts do, view the occurrence of sexual harassment from 
either the perspective of the "reasonable person" or "reasonable woman." The 
latter standard appears to be applicable (of course, in sexual harassment cases 
against women) because of the different socialization patterns between men 
and women. 

Donald J. Petersen is a professor of management at Loyola University Chicago. 
He is also a labor arbitrator listed on the national panels of the American Arbitration 
Association and Federal Mediation and Conciliation Service, and is a member of 
the National Academy of Arbitrators. 
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91. Published arbitration awards represent only a small fraction (2-5%) of the total number 
of decisions rendered each year. 

92. A truer picture of the proportion of firms having a sexual harassment policy may 
emerge from a broader base of sample firms. Of course, the existence of an arbitration 
award usually indicates that the firm is unionized. 
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